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The Fifth Edition of the BANK- 
ING LAW JOURNAL DIGEST 
and the 1959 Cumulative Sup- 
plement are now ready for deliv- 


ery. 


The BANKING LAW JOURNAL 
DIGEST, a volume which has 
been familiar to bankers and bank- 
ing attorneys for many years, 
contains digests of the legal de- 
cisions which have appeared in 
the monthly issues of The Banking 
Law Journal since the establish- 
ment of the Journal in 1889 down 
to the beginning of the present 
year. 


More than two thousand im- 
portant banking decisions have 
been made by the courts since 
the Fifth Edition appeared in 
1989. These, of course, are in- 
cluded in the new 1955 cumula- 


tive supplement. 


These digests are grouped under 
150 main headings arranged in 
alphabetical order — Acceptances, 
Accommodation Paper, Agents, 
Altered Paper, Assignments, At- 
tachments, Banking, Bills, Bonds, 


Checks, Collections, Deposits, etc. 


DEPENDABLE FACTS AND GUIDANCE 


10,000 Digests of Banking Decisions—Arranged for 
Quick Reference— Complete Table of Cases — 150 
Main Headings —- 1,618 Sections — Over 1,000 Pages 
Fabrikoid Binding—Price $16.50 Including Supplement 


(The 1959 Cumulative Supplement is available at $10.00 
to subscribers who have the Fifth Edition) 
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PROFITABLE BANKING 


By Clifford L. Hufsmith 


Board Chairman, First National Bank 
P ine, Texas 
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The first book to present a logical and effective method for 
increasing bank profit sufficiently to pay comparable salaries and 
dividends that will attract the additional capital banking should 
have. 


MORRIS A. SCHAPIRO, the New York Bank Analyst says: “Its 
presentation and discussion of the profit area open to banking are 
revealing. This work will prove useful to bankers.” 


DR. ARTHUR A. SMITH, the Dallas Economist and Banker, says: 
“The author has courageously attacked the problem of relatively 
poor commercial bank earnings—and has done so in a clear and 
interesting fashion. It should be read profitably by every banker.” 


DR. WARREN A. LAW of the Harvard Graduate School of Business 
Administration, says: “The author has produced a thoughtful and 
lucid work in an area which has heretofore been sadly neglected— 
the book deserves attention.” 


THE BOOK THAT PUTS FREE ENTERPRISE BACK INTO BANKING 


A banker's request will put a copy on his desk for a five day 
examination to be returned if he decides it is not worth the purchase 


THE BANKING LAW JOURNAL 
89 Beach St, Boston 11, Mass. 
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Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


The 1956 edition of FEDERAL 
BANKING LAWS and the 1958 
Supplement are now ready for 
delivery. Since our last edition 
Congress has enacted many im- 
portant statutes. 


FEDERAL BANKING LAWS 
contains in one compact volume 
all of the Federal laws affecting 
member banks, State and Na- 
tional, of the Federal Reserve 
System and non-member banks, 
insured under the Federal De- 
posit Insurance Law. 


FEDERAL BANKING LAWS 
contains the provisions of all of 
these statutes, that is to say, the 
Federal Reserve Act, the Na- 
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laws are co-ordinated and codi- 
fied under one system following 
the plan used in the Code of 
Laws of the United States. 


There is one complete index 
so that no matter what statutory 
reference you may be looking 
for, you will be able to locate it 
without delay. 


(Price $10.00 delivered including 1958 Supplement) 


THE BANKING LAW JOURNAL 


89 Beach Street, Boston 11, Mass. 





An 
Estate Planner’s 
Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 


of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
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ning. 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
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trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 
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Directors’ Duties and Responsibilities 


CARLTON W. SPENCER, General Counsel 
Federai Home Loan Bank of Boston 


Complex and broad in scope, the subject of directors’ duties 
and responsibilities includes not only a consideration of the 
tules established by statute and precedent but an assessment of 
many intangible factors as well. It is the purpose here not 
to set out an authoritative reference work on the subject, but 
merely to restate the more important rules of general application 
with respect to the directors of financial institutions, and more 
particularly with respect to the directors of savings associations 
and co-operative banks. 


ELECTION OF DIRECTORS 


At the outset it might be of interest to point out that the 
directors of the various types of savings and banking institutions 
are selected by somewhat different procedures. In the mutual 
savings bank system the directors, who are called trustees, are 
elected by the corporators. The owners of savings accounts 
have no voice in the selections of their trustees. Such institu- 
tions are, of course, mutual in the sense that their earnings are 
distributed among the holders of savings accounts. Co-opera- 
tive banks, federally chartered savings associations and most 
state-chartered savings associations are mutual in the broader 
sense that not only are the earnings distributed among the 
members who hold savings accounts but the directors of such 
institutions are selected by the members. Commercial banks, 
which include national banks and state-chartered trust com- 


This article is reprinted with the permission of the editors of the LEGAL BULLETIN, 
published by the United States Savings and Loan League, Chicago 1, Illinois. 
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panies, have capital stock and their boards of directors are 
elected by the stockholders. 





QUALIFICATIONS OF DIRECTORS 


Who aie chosen directors of financial institutions? What 
should be their qualifications? Doubtless the men who are 
asked to serve on boards of directors of financial institutions 
should have the following attributes: They should have de- 
monstrated their ability successfully to handle their own money; 
they should have achieved a reputation for honesty and have a 
standing in the community which is likely to inspire confidence; 
and they should have the ability to contribute to the successful 
operations of the institution. Sometimes, unfortunately, direc- 
tors are chosen as rubber stamps for management, sometimes 
because it is thought that their names or titles will be useful as a 
matter of prestige. 


In 1934, Mr. William O. Douglas, now a justice of the 
Supreme Court of the United States, wrote an article entitled, 
“Directors Who Do Not Direct.” In this article he said: 
“[Bloards wholly or dominantly filled with ‘shirt-sleeve’ direc- 
tors drawn from the executive management, without outside 
representation, are apt to suffer from myopia and lack of per- 
spective. It is one thing to operate a business efficiently, but it 
is quite another to be sufficiently detached from the business 
to be able to see it in relation to its competitors, trade trends, 
and the like. Such experts, as a general rule, are to be found 
outside the executive management. Their experience and 
judgment on matters of policy will prove to be invaluable not 
only as corrective factors, but also as directive influences in 
determining a course of conduct for the managers.” 


He noted also that: “Most Banks have two classes of 
directors. One class is made up of bankers. The other consists 
of businessmen who may be able because of their business 
affiliations to shift accounts and banking transactions toward the 
Bank. These connections are openly known and are perfectly 
well understood. The director himself gains power. But his 


147 Harv. L. Rev. 1305 at 1818 and in note 27. 
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corporation may obtain assistance through having ‘friends at 
court’ in the Bank; and the Bank is strengthened by the connec- 
tion with a business enterprise. The situation has its dangers 
but it also has its advantages; in the business view the advan- 
tages outweigh the dangers.” 

The worthwhile director would not permit himself to be a 
dummy director. As Professor Adolph Berle of the Columbia 
Law School once observed: “First rate men will never be 
dummies; third rate men can never be prevented from being 
dummies.” Ideally there should be on a board of directors men 
who are not so close to the day-to-day operations of the institu- 
tion that they suffer from myopia. There should be on the 
board of directors men who are sufficiently active in business 
affairs to be able to give their sound and independent judgment 
to the proposals of management. If an executive officer has a 
board of able and experienced directors who are not yes-men 
and who will examine his proposals with a critical but not a 
hostile attitude, he will have a cabinet of advisors who will be 
of service to him and invaluable to his institution. 


DUTIES OF DIRECTORS 


Now let us consider in a general way the duties of directors 
of banking and savings institutions. (In a later part of this 
article will be set out specific illustrations of their duties and 
responsibilities, together with some reference to the attitude 
of the courts and the supervisory authorities.) First, there is 
the moral responsibility to the community arising from the 
assurance to the public that the board of directors is indeed 
directing the policies and activities of the institution. The 
foremost duty of the directors of a financial institution is to 
make sure that it has competent management: The executive 
officers must be capable men. The majority of bank and savings 
association failures during and since the depression years can 
be traced directly to weakness or incompetence of manage- 
ment. The directors must supervise the institution’s officers, 
even though they have complete confidence in their experience 


and ability. 
The board of directors should determine the institution’s 
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policies and then leave the carrying out of those policies to 
the executive officers. But they must also see to it that those 
policies are carried out. Someone has said, “Management is 
the chauffeur whose job it is to watch the ruts in the road. The 
board rides at his side reading the road map and watching the 
direction signs.” 

All directors should be familiar with their statutory duties 
and responsibilities. They must be certain that loans are 
within statutory limitations. Directors must have the institu- 
tion’s condition examined and audited as frequently as the 
statutory provisions or bylaws require and, in any case, at 
reasonable intervals. 

The board of directors must consider and act upon the re- 
ports of examining authorities and heed any criticisms or 
comments. The Supreme Court of the United States has held 
that: “disregard of the direction of the officers appointed by 
the law to examine the affairs of the bank is a violation of the 
law.” 

Directors are expected to attend the meetings of the board, 
even if they reside at a considerable distance. If they fail to 
attend such meetings they nevertheless may be liable for losses 
due to negligence, for they cannot shield themselves from 
liability by pleading ignorance of transactions in which they 
did not participate when their ignorance is the result of their 
negligent inattention. 

The directors’ responsibilities include defining the duties of 
officers, determining dividends and passing upon security trans- 
actions. They must determine whether the institution’s capital 
is adequate at all times and particularly when any new pro- 
gram or venture is being considered. 

The board of directors must determine the institution’s 
investment policies. They must be certain that surety bond 
and insurance coverages are adequate. They should require 
that no employee go more than a year without a vacation — an 
embezzling employee never wants a vacation. 

Directors should have a constant awareness of public rela- 
tions. They should remember that their institution is a public 


2 Thomas v. Taylor, 224 U.S. 73, 32 S.Ct. 403 (1912). 
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service institution, and they must be sure that every effort is 
made to serve the community properly. Competition with 
other institutions should not be cut-throat but always should 
be on a sound basis. 

Directors must determine policy with respect to compensa- 
tion of the institution’s employees and should be certain that 
the wage scale is adequate to attract and hold competent per- 
sonnel. Directors should concern themselves that there is 
grooming and training of younger officers for top posts in man- 
agement, to assure continuity. 

An accelerated lending program requires an adequate staff, 
and directors must be mindful of the fact that a substantial 
expansion of loan volume should not be undertaken without 
recognizing that there will be a corresponding expansion of 
work load. It would be false economy not to recognize this; 
it would be a failure that could lead to inexcusable losses. 

Directors decide policy on what loans shall be made and 
how they shall be approved. In providing for loan approval 
they will apply the three “C’s” of credit—character, capital and 
capability. They will decide such policy questions as whether 
loans should be made only in the immediate neighborhood or 
outside the normal lending area, what down payment should 
be required and what rate of interest should be charged. 

Directors must be certain that sufficient loan information 
is obtained, for the institution’s judgment of a loan applica- 
tion can be no better than the information before it. General 
knowledge cannot be considered a substitute for specific in- 
formation. Directors should not allow competition for loans 
to color their credit judgment. 

Finally, loans to officers and directors should be examined 
with special care. The charging of a lower interest rate than that 
charged to other borrowers having equally good credit would 
be difficult to justify. Membership on the board of directors 
does not carry with it special credit privileges. 

The directors are entitled to complete information of the 
corporation’s affairs, and the director of a financial institution 
or a business corporation is entitled to examine the corporation’s 
books and records. This right is absolute and a director need 
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not state or prove his purpose before he is allowed access to 
the corporation’s books.’ The member's right to inspect books 
is more limited and must be at reasonable times and places for 
proper purposes. Last July the Supreme Court of Appeals 
of West Virginia held that in the absence of statutory authority 
a member of a federal savings association had no right to 
inspect the association’s books and records.* 


DIRECTORS AS FIDUCIARIES 


The courts have recognized a difference in degree of respon- 
sibility between the directors of general business corporations 
and those of savings and banking institutions’ and have held 
that while directors of a business corporation are responsible 
only for “clear and gross negligence,” directors of financial 
institutions are bound to exercise ordinary prudence and skill 
and are held to a high degree of fiduciary responsibility. They 
must be diligent in ascertaining and in keeping informed as 
to the condition of the institution, but they are not required 
to be expert accountants or familiar with the details of book- 
keeping or to know everything disclosed by the books.’ Like- 
wise, they are entitled to rely upon the information and advice 
given them by executive officers whose probity and competency 
are not under just suspicion. 

As long ago as 1891, the Supreme Court of the United 
States observed that it was unnecessary to define precisely the 
degree of care or prudence to be expected of bank directors. 
In that case’ the court pointed out that “. . . directors must 
exercise ordinary care and prudence in the administration of 
the affairs of a bank, and this includes something more than 
officiating as figure-heads. They are entitled under the law 
to commit the banking business, as defined, to their duly author- 
ized officers, but this does not absolve them from the duty of 


8 Pacent v. Fourth Federal Savings and Loan Ass'n, 167 N.Y.S. 2d 550 (1957), re- 
ported in the Lecat BuLteTin, July 1958, p. 174; but see also Scrudato v. Mascot 
Savings and Loan Ass'n of Newark, 141 A2d 797 (N.J. 1958), reported in the Lzecar 
BuL.etTin, September 1958, 
4 Daurelle v. Traders Federal teoings and Loan Ass’n, “os ‘ae 2d 320 (W.Va. 1958), 
— in the Lecat Buttetin, September 1958, p. 22 

ccello v. Gold’n Foods, Inc., 325 Mass. 319, 321, So NE “2d 530 (1950). 
6 Prudential Trust Co. v. McCarter, 271 Mass. 132, 187 (1980). 
1 Briggs v. Spaulding, 141 U.S. 132, 11 S.Ct. 924 (1891). 
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reasonable supervision, nor ought they be permitted to be 
shielded from liability because of want of knowledge of wrong- 
doing, if that ignorance is the result of gross inattention; . . . 


Since the depression “banking holiday” most of the cases 
against bank directors for neglect of duty have been settled 
out of court. Of those cases brought before the courts the 
most outstanding was that against the directors of the Com- 
mercial National Bank of Bradford, Pennsylvania,’ a bank 
which had been closed by the FDIC following an embezzle- 
ment amounting to approximately $1 million. The action 
brought by the FDIC sought to recover from the directors the 
amount of dividends declared at a time when there was no profit 
or surplus and for an accounting of money lost on account of 
negligent management. The directors had discovered that one 
of their bookkeepers had embezzled about $22,000 and full 
restitution was made, but the directors did not make an effort 
to ascertain the full extent of this bookkeeper’s shortages—and 
the actual amount involved was nearly $450,000. This was 
sufficient to wipe out the profit and surplus of the bank and 
impair its capital structure. The court held that a complete 
and independent audit would have disclosed all these pecula- 
tions and said: “[T]he directors were remiss in their duties 
when they failed to determine the full extent of the . . . defalca- 
tions and failed to revise their perfunctory method of examining 
the condition of the bank after that method was shown to be 
inadequate.” 


The position of a director of a savings association or a 
bank is such that he has a responsibility not only to the mem- 
bers or stockholders of the institution, but also to persons with 
whom the institution may have relations. A few years ago, 
in the case of Warsofsky v. Sherman,’ the Massachusetts 
Supreme Judicial Court had before it a situation in which a 
director of a Massachusetts co-operative bank took advantage 
of information which came to him as a member of the bank’s 
security committee. The plaintiff was interested in obtaining 
a mortgage from the co-operative bank in order to purchase 


§ Federal Deposit Ins. Corp. v. Mason, 115 F.2d 548 (3d Cir. 1940). 
* Warsofsky v. Sherman, 326 Mass. 290, 93 NE 2d 815 (1950). 
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four parcels of property for $10,000. The treasurer of the 
co-operative bank had referred the plaintiff to the defendant, 
Sherman, who was a director of the bank and a member of 
its security committee. The plaintiff told Sherman where the 
property was, and gave him the details as to income and 
expenditures. Sherman replied that the proposition seemed 
to be a good one. This information was given to him in 
confidence as a director and a member of the security com- 
mittee. Within two days thereafter, Sherman bought the 
property in his own name for $10,000. The plaintiff then 
brought suit to impose a constructive trust upon the four 
parcels, and the court held that there was a fiduciary relation- 
ship existing between director Sherman and the plaintiff. 

The following is quoted from the opinion: “[T]he cir- 
cumstances which may create a fiduciary relationship are so 
varied that it would be unwise to attempt the formulation of 
any comprehensive definition that could be uniformly applied 
in every case... . the plaintiff was not seeking any loan from. 
the defendant but desired a loan from the co-operative bank, 
and was dealing with the defendant only in his capacity as an 
official of the bank.” The defendant “stood in a fiduciary 
relation toward the plaintiff with reference to the matters 
disclosed.” 

Here we see the significance of the existence of the fiduciary 
relationship, for the trial court, erroneously believing that no 
fiduciary relationship existed, had denied the plaintiff the 
relief granted on appeal. 


CONFLICTS OF INTEREST 


We come now to an area which requires constant considera- 
tion. Recently there has been much discussion about conflicts 
of interests and self-interest of directors of savings and banking 
institutions. The assertion has been made that such directors 
are “trustees” and that accordingly they should have no dealings 
with their institutions because a trustee may not deal with 
himself. It has been said that they should avoid being put in 
a position where there is even an opportunity for considerations 
of personal benefit or advantage to militate against independ- 
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ence of judgment or to color or influence their action in the 


performance of their duty.”° 


In the noted case of Briggs v. Spaulding,” the Supreme 
Court of the United States said: “Bank directors are often 
styled ‘trustees,’ but not in a technical sense. The relation 
between the corporation and them is rather that of principal 
and agent....” Technically speaking the director of a business 
corporation or the director of a financial corporation is not a 
trustee by most definitions, although he does occupy a fiduciary 
relation to the corporation. Such a director is not technically 
a trustee because he does not hold title to trust property but 
only manages it.” There are other distinctions. For example, 
trustees usually act under an instrument defining their powers 
and duties. Ordinarily they must act unanimously, whereas 
directors act by majority vote. 


These distinctions, although they are useful with respect 
to determining the intensity of the fiduciary relationship and 
the dealings of a director with his institution,” are of relatively 
little significance for most practical purposes, because whether 
or not directors of savings and banking institutions are called 
trustees they do owe very definite fiduciary obligations. 


Manifestly, directors have no power individually and act 
only collectively. The director of a bank or savings association 
never should vote on a matter in which he is personally inter- 
ested. The director may not deal on behalf of the corporation 
with himself, that is, he may not deal with himself and for the 
corporation at the same time. This does not mean, however, 
that the corporation, acting through other agents, may not 


10John M. Wyman, Director, Division of Supervision, Federal Home Loan Bank 
Board, in an address made before the Georgia Savings and Loan League Convention, 
August 1958. 

11 Supra note 7. 

12 Scorr, Trusts, Vol. I, Sec. 16A (2d ed.). 

See also, article, The Association Director: Director or Trustee? Lecat BuLLETIN, 
September 1958, p. 201. 

See also address of Ha Caulsen, Secretary, Federal Home Loan Bank Board, 
February 1959, before “the Southwestern Savings and Loan Conference: “The 
Committee report points out this: that it is neither the intention nor the practice 
of the Division of Supervision or the [Federal Home Loan Bank] Board to use the 
term ‘trustee’ in its legal or technical sense when referring to obligations of savings 
and loan directors.” 

13 RESTATEMENT, Trusts, Secs. 170, 171, 2038. 











654 THE BANKING LAW JOURNAL 


under appropriate circumstances have dealings with a person 
who is a director. 

The general rule is that, “A director or officer may engage 
in business transactions with or through his [institution] if 
such transactions are entirely free of fraud, bad faith, or undue 
advantage and are not forbidden by bylaw or statute."* An 
officer or director dealing with his financial institution must 
make a complete and true disclosure of all circumstances affect- 
ing his interest and the interest of others for whom he acts. 
The fairness of a transaction of this kind must be evidenced 
or it will not be sustained. 

The duty of directors to promote the best interests of their 
institution does not prevent them from entering into personal 
business relations. Directors, therefore, may deal with the 
corporation if they make full disclosure, deal honestly and 
openly and make a contract which is beneficial to the bank. 
In Zollman, The Law of Banks and Banking,” it is said that 
to hold directors cannot make contracts with their own banks 
would not only force them to take their business as depositors 
to competing banks instead of patronizing their own institutions 
but would be contrary to the practice pursued by every bank 
from time immemorial. 

The question arises as to whether the director of a savings 
or banking institution should be a director of a business cor- 
poration with which the financial institution may do business. 
In House Report No. 1278, prepared for the 85th Congress, 
entitled “Interlocking Directors and Officers of 135 Large Finan- 
cial Companies of the United States” it is said: “It is a common 
characteristic of American business firms that individuals serve 
simultaneously on the boards of directors of two or more cor- 
porations. Such instances of a single individual serving as a 
director or officer on two or more boards of directors are so 
numerous. that it would be virtually impossible to catalogue 
them for all business firms.” Included in the survey were 35 
of the largest commercial banks and 20 of the largest mutual 
149 C.J.S., Banks and eee, Sec. 121. 

15 See with respect to full disclosure and the Corporate Opportunity, Lzcat 


BULLETIN, September 1958, pp. 208-218. 
16 ZoLLMAN, BANKS AND BANKING, Vol. 4, Sec. 1922. 
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savings banks. It was found that of the 135 large financial 
companies covered by the survey 107 had one or more inter- 
locking directors with one or more base companies. Many of 
the large financial institutions had eight or more interlocking 
connections with other base companies. 

Professor Berle said, “The very existence of a representative 
of a conflicting interest on the board of a competing or adverse 
company may supply a channel of communication by which 
the difficulty can ultimately be solved to the best advantage of 
both.”"* From a business point of view, the result is the final 
test, and if what the director with “conflicting” interests does 
is for the benefit of both corporations the fact that he has 
acted for two adverse interests at the same time, says Professor 
Berle, is rather to his credit than otherwise. 

In general, the modern law has recognized that business 
convenience many times requires interlocking directorates, and 
that if directors faithfully perform the duties reposed in them 
the members or stockholders are benefited rather than harmed 
thereby.* 

Federal legislation restricts interlocking relationships be- 
tween banks and other banks, security houses and public utility 
companies.” There are many exemptions, however, particu- 
larly with respect to corporations not engaged in the same class 
or classes of business. 


CONCLUSION 


The answer to the question of whether it is desirable to 
have interlocking directorates may depend considerably upon 
who is asked the question. In a general way we may say 
that those interested in the matter are (1) supervisory authori- 
ties, (2) management and (3) the members or stockholders. 

Supervisory authorities would prefer to have the institutions 
they supervise avoid all possibility of difficulty and would, 
therefore, tend to prefer directors who can have no conflicting 
interests which might present problems. 

Management, however, desires the benefit of the judgment 


17 BERLE AND MEANS, MopEeRN CorporaTION, p. 230 (1933). 


18 FLercHer, CycLopepia Corporations, Vol. 8, Chap. 11, Sec. 961. 
19 Paton’s Dicest, Vol. I, p. 205, et seq. (1940 ed.). 
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of men who are well-informed and active in the business 
world. 

The members or stockholders ordinarily are most interested 
in earnings, and feel that the advantages of having on their 
boards men who have connections in the business world far 
outweigh the disadvantages. The owners of a corporation in- 
variably would rather have on their boards of directors men 
who have not insulated themselves from the business world to 
a point where there is no possibility of a conflict of interest than 
men who live ina vacuum. They are reluctant to believe their 
directors are so devoid of moral fibre and so incapable of dis- 
tinguishing right from wrong that they cannot be counted upon 
to be faithful to their obligations. Manifestly, a director who 
has substantial holdings might have a greater personal interest 
in a high dividend than the director who holds only a qualifying 
minimum. 

Newton D. Baker is said to have declared at one time that 
a director ought not to be allowed to have stock holdings in a 
corporation he directs, because the temptations are too great. 
This certainly represents an extreme viewpoint and is contrary 
to most thinking on the subject. Directors of most banking 
institutions are required to be stockholders, and directors of 
most mutual savings institutions are required to be members. 
It is generally believed that mankind is not so weak that one 
must be disqualified from serving as a director simply because 
some minor or remote personal interest might be involved in a 
corporate proceeding. 


The governing principles are clear. So also are the obliga- 
tions of supervisory authorities charged with the duty of main- 
taining safe financial systems. The alternative solutions of 
the problems in this area also are apparent. Clearly, it is desir- 
able to permit as free a choice as possible in the selection of 
directors, but if the directors chosen are too often forgetful of 
their duties and responsibilities their selection must be sub- 
jected to regulation. If directors yield to temptation arising 
from self-interest or are incapable of handling the difficulties 
created by conflicting interests, rules and regulations must be 
imposed as corrective measures. It is earnestly to be hoped that 
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directors of savings and banking institutions will become in- 
creasingly aware of their fiduciary obligations and that restraint 
and restriction by law will not be needed. It was aptly said 
by Montesquieu that, “We should never create by law what 
can be accomplished by morality.” 

Laws will not make a successful savings association or a 
successful bank. Neither will they radically change the 
character of an individual director. Higher qualities are re- 
quired of such directors than mere observance of the law. 
If we are mindful of the human story back of every savings 
account; if we remember the home, the work and business 
trials each passbook represents; if we consider the problems of 
each member, depositor or stockholder, the education of his 
children, the care of dependents and the hope for security in 
old age after years of work; if we remember that the thousands 
of little communities which make up the nation owe their 
existence and development largely to their banks and savings 
institutions; if we appreciate the important roles such institu- 
tions and their personnel play in the economic life of the nation; 


we will approach our work with a new sense of its significance 


and of its high moral responsibility. 





The McGee Case and the Banks 


CARL W. FUNK®*® 


If in December, 1957 a banker had read in a Washington 
news letter or in his local newspaper that the Supreme Court 
of the United States had permitted a life insurance company to 
be sued in California on a policy covering a resident of that 
state, even though the insurance company had never maintained 
an office in California or had an agent representing it there, the 
banker would not have been unduly disturbed. Yet the case 
of McGee v. International Life Insurance Co., 355 U.S. 220, 
decided on December 16, 1957, may be a cloud which is no 
bigger than a man’s hand today, but which might grow large 
enough to cast a shadow over a phase of banking operations 
about which most bankers now feel there is no possibility of 
doubt. 

The larger banks today have customers in a wide area. 
Many of them advertise nationally and seek to enter into credit 
arrangements and to obtain deposit accounts from individuals 
and business concerns located throughout a large region, such 
as New England or the Middle Atlantic States, or even through- 
out the entire United States. Except in rare instances, however, 
banks are not permitted to maintain offices in any state other 
than the one in which they are situated; and if they follow the 
advice of their counsel, they take care that all transactions are 
consummated at an office in that state. Although their repre- 
sentatives may from time to time call upon customers in order to 
foster goodwill, these representatives do not enter into trans- 
actions away from the home state. In other words, banks oper- 
ate away from home approximately the way the defendant 
insurance company in the McGee case operated. 

The question immediately arises, therefore, whether within 
* Member of the Pennsylvania Bar; Member of the Section Council and Chairman of 
its Committee on Banking. 


This article is reprinted with permission from the April 1959 issue of THE BUSI- 
NESS LAWYER, a publication of the Section of Corporation, Banking and Business 
Law of the American Bar Association. 
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the foreseeable future, banks will be subject to suit away from 
home, just as the insurance company was. That this is not an 
idle question is evidenced by the fact that soon after the McGee 
case was decided, the Association of the Bar of the City of New 
York, through its Section of Banking, Corporation and Business 
Law and’‘its Committee on Post-Legal Education, held an even- 
ing lecture and discussion meeting on “Jurisdiction Over 
Foreign Corporations or What Has The Supreme Court Done to 
‘Doing Business’”. The principal speaker was Professor Willis 
L. M. Reese, of Columbia University Law School.* The author 
of this paper discussed the effect of the decision on banking 
transactions, and two members of the New York Bar com- 
mented on the effect of the case on the sale of securities and 
on the sale of goods. It is evident that the Bar of New York 
City, where some of the largest banks of the country are located, 
were very alert to this possibility.’ 


It is not the purpose of this paper to discuss at length the 
general question of jurisdiction over foreign corporations, 
whether they be banks, insurance companies, or other enter- 
prises. Nevertheless, some very brief review of general prin- 
ciples is needed before taking up in detail the McGee case and 
its possible effect upon the banking business of this country. 
As a preliminary, it should be pointed out that the question 
involved in the McGee case was one of “judicial jurisdiction”, 
that is, the power of a court to render a valid judgment against 
a person; one which will be recognized and enforced by the 
courts of another jurisdiction. Where both jurisdictions are 
within the United States this question will normally be deter- 
mined by the requirements of due process. Where a foreign 
country is involved, the rules of conflict of laws will apply. 


For purposes of this discussion, it will be assumed that the 


1 Professor Reese’s lecture appears in the March, 1958 number of The Record of the 
Association of the Bar of the City of New York, at pages 139 to 156. 
2 The McGee case has been the subject of much discussion in the law reviews. See 10 
Ala. L. Rev. 487; 7 American Univ. L. Rev. 107: 9 Baylor L. Rev. 363; 24 Brooklyn 
L. Rev. 291; 7 DePaul L. Rev. 252; 27 Fordham L. Rev. 116; 26 Geo. Wash. L. Rev. 
785; 18 Maryland L. Rev. 170; 9 Mercer L. Rev. 362; 8 South Texas v4 177; 31 
Temple L. Quar. 299; 36 Texas L. Rev. 658; 32 Tulane L. Rev. 760; Univ. of 
— L. J. 389; 1958 Univ. of Ill. L. Rev. 166; 6 Utah L. Rev. 131; 11 Oklahoma 
. Rev. 202. 
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defendant in such litigation, whether an individual or a corpora- 
tion, has received appropriate notice of the action which has 
been brought against him and has been afforded a proper oppor- 
tunity to appear and defend and be heard. It will also be 
assumed that the defendant does not have property within the 
state where the action is commenced, which has been attached, 
since this factor would introduce an extraneous element into 
the problem. 

The original concept on which judicial jurisdiction was 
based seems to have been that a court could summon before it 
only a person who could be served with the court's process 
within the jurisdiction where the court sat. Perhaps this idea 
goes back to days when actions were commenced by actually 
seizing the person of the defendant and holding him in custody 
until some arrangement was made for his release. In any event, 
it seems quite clear that a plaintiff in State A cannot maintain a 
suit in his own state upon a cause of action arising in State B 
against a defendant who is a citizen and resident of State B and 
who is not to be found in State A, unless the defendant consents 
or enters an appearance in the suit. This is true even though 
the defendant's home in State B is within twenty feet of the 
boundary line between States A and B and within a quarter of 
a mile of the courthouse in State A in which the action is 
commenced; and even though it would be far more convenient 
even to the defendant to have his case tried in that courthouse, 
rather than in some court of State B which may sit many miles 
away. 

When the courts came to apply this principle to corpora- 
tions, they encountered difficulty. Originally, they thought that 
a corporation could exist only in the state in which it was 
formed. Nevertheless, it soon became evident that corporations 
did carry on activities beyond the boundaries of the states of 
their incorporation, and courts soon began to seek a theoretical 
basis for permitting such corporations to be sued away from 
home. After experimenting with the idea that the corporation 
had, by its conduct, consented to be sued in a foreign state, or 
that it might be sued when it was “present” in that state, the 
courts finally adopted the view that where a corporation was 
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doing business in a particular state, it was appropriate that it 
might be sued in the courts of that state. However, this led 
to many controversies as to whether or not particular conduct 
by a foreign corporation constituted “doing business”, and 
courts became entangled in a mass of detail in endeavoring to 
determine whether or not in a particular situation the defendant 
could or could not be sued away from home.* 


A long step toward permitting suits against such corpora- 
tions was taken when the Supreme Court of the United States 
decided International Shoe Co. v. Washington, 326 U.S. 310 
(1945). The defendant was engaged in the sale of shoes in the 
State of Washington by salesmen who lived there, but who sold 
only by sample and who had authority only to solicit orders 
which were transmitted to the company’s office in St. Louis for 
acceptance or rejection. When the orders were accepted, the 
merchandise for filling the orders was shipped from points out- 
side Washington to purchasers within that state. No salesman 
had authority to enter into contracts or to make collections. 
Nevertheless, the court permitted the State of Washington to 
sue the defendant there, saying that: 


“. . . due process requires only that in order to subject a de- 
fendant to a judgment in personam, if he be not present within 
the territory of the forum, he have certain minimum contracts 
with it, such that the maintenance of the suit does not offend 
‘traditional notions of fair play and substantial justice’”. (326 
U. S. 310, at 316) 


It also said that the operations of the defendant established 
sufficient contacts or ties with the state of the forum to make 
it reasonable and just, according to the court’s traditional con- 
ception of fair play and substantial justice, to permit the state 
to enforce the obligations which the company had incurred in 
the State of Washington. 

Relying upon the attitude of the Supreme Court shown by 
this case, a number of states adopted statutes authorizing suits 
in their courts against foreign corporations. For example, 


3A detailed discussion of the development of the liability of foreign co: tions to 


suit in local courts will be found in Professor Reese’s paper, and in the law reviews 
cited in Note 2. 
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Section 17 of the Civil Practice Act of Illinois gives the courts 
of that state jurisdiction over nonresidents as to causes of action 
arising from any of the following acts done by them in Illinois: 


“(a) The transaction of any business within this State; 

“(b) The commission of a tortious act within this State; 

“(c) The ownership, use, or possession of any real estate 
situated in this State; 

“(d) Contracting to insure any person, property or risk located 
within this State at the time of contracting.” 


Maryland has a statute which reads: 


“Every foreign corporation shall be subject to suit in this 
State by a resident of this State or by a person having a usual } 
place of business in this State on any cause of action arising out 
of a contract made within this State or liability incurred for acts 
done within this State, whether or not such foreign corporation 
is doing or has done business in this State.” (Maryland Code 
1951, Art. 28, Section 88(d) 


In 1949, California adopted an “Unauthorized Insurers 
Process Act”, which provided that any of the following acts 
should constitute an appointment by the insurance company of 
the insurance commissioner as its attorney for the service of 
process: 


“(1) The issuance or delivery to residents of, or to corpora- 
tions authorized to do business in, this State of contracts of in- 
surance insuring (a) the lives or persons or residents of this 
State physically present herein at the time of such issuance or 
delivery or (b) property or operations located in this State. 

“(2) The solicitation of applications for such contracts. 

“(8) The collection of premiums, membership fees, assess- 
ments or other considerations for such contracts. 


“(4) Any other transaction of business arising out of such 
contracts.” (California Code, 1958, Section 1611) 


This act was invoked by Mrs. McGee, who sued the Inter- 
national Life Insurance Company, a Texas corporation, upon a 
policy originally issued by an Arizona insurance company which 
International had reinsured. The insured, and Mrs. McGee, 
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his mother, lived in California. The company, in Texas, mailed 
a reinsurance certificate to the insured in California. Thereafter, 
premium notices were mailed by the company from Texas to 
the insured in California and premium payments were mailed 
by the latter in California and received by the company in Texas. 
Neither the original insurer nor the International Company 
maintained an office of any nature in California. Neither com- 
pany maintained agents or sales personnel in that state, and 
neither of them appointed anyone in California as its agent to 
accept service of process. When the insured died, the com- 
pany refused to pay the policy. Suit was brought in California 
and service was made on the insurance commissioner in accord- 
ance with the act quoted above. No appearance was entered 
by the company and judgment was rendered against it by de- 
fault. Suit on the judgment was then brought against the 
company in Texas, but the Court of Civil Appeals held that the 
California court had not obtained jurisdiction over the defen- 
dant within the due process clause and affirmed the judgment of 
the trial court in favor of the company.’ 


An appeal was taken to the Supreme Court of the United 
States, which reversed this judgment in a unanimous opinion 
written by Mr. Justice Black, which said:* 


“Looking back over this long history of litigation a trend is 
clearly discernible toward expanding the permissible scope of 
state jurisdiction over foreign corporations and other nonresidents. 
In part this is attributable to the fundamental transformation of 
our national economy over the years. Today many commercial 
transactions touch two or more States and may involve parties 
separated by the full continent. With this increasing national- 
ization of commerce has come a great increase in the amount of 
business conducted by mail across state lines. At the same time 
modern transportation and communication have made it much 
less burdensome for a party sued to defend himself in a State 
where he engages in economic activity. . . . 

“The contract was delivered in California, the premiums were 
mailed from there and the insured was a resident of that State 


4 McGee v. International Life Insurance Company, 288 S. W. 2d 579 (1956). The 
Texas court was greatly influenced by the fact that the policy was in force when the 
California statute was adopted, a factor to which the United States Supreme Court 
gave no weight. 

5355 U. S. 220, 223-224 (1957). 
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when he died. It cannot be denied that California has a manifest 
interest in providing effective means of redress for its residents 
when their insurers refuse to pay claims. These residents would 
be at a severe disadvantage if they were forced to follow the 
insurance company to a distant State in order to hold it legally 
accountable. When claims were small or moderate individual 
claimants frequently could not afford the cost of bringing an action 
in a foreign forum—thus in effect making the company judgment 
proof. Often the crucial witnesses—as here on the company’s de- 
fense of suicide—will be found in the insured’s locality. Of course 
there may be inconvenience to the insurer if it is held amenable 
to suit in California where it had this contract but certainly nothing 
which amounts to a denial of due process.” 


Anyone familiar with banking must immediately realize that 
the McGee case may be of the utmost importance to banks. If 
one turns the pages of popular magazines, or merely listens 
to the news on the radio, he realizes how banks in New York, 
Chicago and Philadelphia are seeking business from a wide 
area, from potential customers located far beyond the bound- 
aries of New York, Illinois and Pennsylvania. Undoubtedly this 
situation exists in many other parts of the country as well. It 
does not take very much reflection to realize that under the 
Supreme Court decision, such banks may now be vulnerable 
to litigation far from home, from which in the past everyone 
has thought they were immune. 


When a lawyer advising banks studies the McGee decision, 
in order to tell his clients how much it will affect their opera- 
tions, he must approach the problem from both a pessimistic 
and a practical point of view. Pessimistically, he must give the 
case its widest possible application, and on this basis must then 
consider its practical impact upon each of the banking opera- 
tions in which his clients engage. But as soon as he commences 
to do this, he finds that there are two barriers which, tem- 
porarily, at least, limit the effect of the decision in large areas. 


A moment's reflection reveals that Mr. Justice Black’s opinion 
deals with the validity, under the due process clause, of a 
California statute relating to insurance companies. This statute 
had no application to banking. It was confined to insurance. 
The California Court would have had no jurisdiction over the 
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defendant except for this statute. Accordingly, the first limita- 
tion on the impact of the McGee case is this: if there is no statute 
applicable to banks in a given jurisdiction, there can be no suit 
against an out of state bank in that jurisdiction. So the lawyer 
must immediately ask himself whether there are any similiar 
statutes already on the books which do apply to banks, and 
whether future legislatures are likely to pass such laws. 


The writer is not aware of any survey of the forty-eight 
states which furnishes the answer to the first question. A very 
brief examination indicates that as of this moment there is little 
legislation applicable to banks similar to the California Un- 
authorized Insurers Process Act with which Mr. Justice Black 
was dealing. At the present time, therefore, the risk of a bank 
being sued away from home does not appear substantially 
greater than it was eighteen months ago. But how long this 
immunity will continue is problematical. It is not impossible 
that a court might hold that a statute such as the Illinois or 
Maryland acts is applicable in a suit brought by a customer of a 
bank located in Pennsylvania or New York. It is likewise con- 
ceivable that state legislatures, encouraged by the McGee 
decision, may adopt amendments to their general corporation 
laws or to their banking codes which will specifically authorize 
such actions against all foreign corporations or specifically 
against banks and other financial institutions. Accordingly, 
the first limitation on the impact of the McGee case on banking 
operations may be temporary and short lived. 


The second limitation is more likely to be permanent. A 
statute modeled on the California Act cannot under existing 
law be made to apply to a national bank located outside of the 
state adopting the statute. The National Bank Act provides: 


“Actions and proceedings against any association under this 
chapter may be had in any district or Territorial court of the 
United States held within the district in which such association 
may be established, or in any State, county, or municipal court in 
the county or city in which said association is located having juris- 
diction in similar cases.” 12 U. S. C. A. § 94. 


This provision has been construed many times to require any 
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suit against a national bank to be commenced in the district 
where its principal office is located.* 

This rule, based on an act of Congress, cannot be overridden 
by a state. It is true that a national bank can waive improper 
venue, and consent to be sued in any court in which the bank 
appears and which has jurisdiction of the subject matter of 
the case. It is quite possible that some state may, by legislation, 
say that a national bank which has any transaction with a resi- 
dent of the state has consented to be sued there. But the 
Supreme Court will surely recognize that this so-called “con- 
sent” is a pure fiction, and will give no effect to it. The Court 
will be dealing not with reasonableness, or minimum contacts, 
as constituting due process, but with a direct clash between 
state legislation and Federal policy evidenced by an act of 
Congress. In such a contest, the state must give way. 

But this leaves a broad and important field in which the 
states, by adopting appropriate statutes, are free to legislate. 
Many of the largest banks now operate under state charters, 
and have widespread transactions in many parts of the country. 
So it becomes necessary to consider what risks such institutions 
run and what types of transactions are likely to result in litiga- 
tion away from home. 

It must be remembered that these banks are not strangers to 
the courts of states other than their own. Both they and the 
nationally chartered banks unhappily have to resort to them 
from time to time to collect defaulted loans. But heretofore 
banks did not have to venture into foreign tribunals unless they 
chose to do so. Now it appears that they may be compelled to 
defend themselves against their will in a strange and possibly 
hostile court. In what types of transaction are they most likely 
to be summoned? 

The first category that suggests itself is the field of deposits. 
City banks are seeking customers from wide surrounding areas. 
They welcome money which comes across state lines, and 
actively solicit such deposits by all media of advertising. But 


* For example, in a recent case the United States Court of Appeals for the Seventh 
Circuit refused to entertain a suit in Illinois against the Chase National Bank, holdin 
that it could be sued only in New York. re v. Chase National Bank, 192 F 
58 (1951). Cf. Zarbell v. Bank of America National Trust & Savings Association, 327 
P.2d 436 (Sup. Ct. Wash., July 3, 1958). 
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sometimes the happy relationship which usually exists when a 
new account is opened does not continue. The customer 
becomes angry because he claims that the bank has wrongfully 
dishonored one of his checks, when he had funds on deposit to 
meet it; or that it has failed to observe a stop payment order, 
which the bank insists it received too late to act upon. Angry 
words turn into written pleadings and suit is commenced. 
Heretofore, it has been assumed that the litigation must be 
conducted where the bank was located and could be served. 
Now, if the depositor’s own state should have the necessary 
statute, and if he can show that a portion of his transactions 
with the bank took place in that state, he can bring his suit 
there, and force the bank to defend. Just how much contact 
with his own state the depositor will have to show remains to be 
seen, but it seems that if he has “banked by mail”, as he has 
undoubtedly been encouraged to do, so that he has made his 
deposits via the Post Office, and the bank has returned his 
duplicate deposit slips or receipts in the same way, this is 
sufficient. Certainly in the McGee case, the mailing of premium 
notices from Texas to California, and the mailing of premium 
payments the other way, were significant factors. By the same 
token, the mailing of deposits from a state may be sufficient to 
empower the state to summon the bank into its own courts. 


A field where the power of the state over the foreign bank 
is even clearer is secured lending. Here the bank’s collateral, 
whether tangible, like inventory or real estate, or intangible, 
such as accounts receivable, is located in the state and is pro- 
tected by its laws. The state has far more than the “minimum 
contact” required by the International Shoe and McGee deci- 
sions. So we may expect that if any controversy arises after 
the bank has taken possession or sold the collateral it may 
have to defend itself in the borrower's state. 


This may be especially important if, after the bank has 
obtained payment, either voluntarily from the debtor or by 
seizure and sale of his collateral, bankruptcy occurs within four 
months, and the trustee claims that the bank has obtained a 
voidable preference. If the trustee cannot obtain summary 
jurisdiction over the bank in the bankruptcy proceedings them- 
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selves, and must therefore bring a plenary suit, he will certainly 
prefer to do so locally, rather than to sue the bank in some dis- 
tant city. By the same token, the bank will much prefer to 
defend itself at home. In view of the McGee case, it may not 
be able to do so. 

There are many more banking operations, such as letters of 
credit, corporate trusts, and stock transfers, where the McGee 
case may have a significant impact, and which a bank's counsel 
must think about just as seriously as he ponders on loans and 
deposits. 

Will the McGee case, given its widest application, curtail 
existing banking operations or change present practices? It 
seems unlikely it will do so. The additional risk imposed by this 
new decision is small compared with the risk a bank runs every 
day in making loans to its customers. It is small when com- 
pared with the advantages to be gained by obtaining new 
deposits from residents of a large multi-state area. It is a risk 
which is lessened by the power of the bank to remove serious 
litigation to the Federal Courts, where it may face a less partial 
court or jury. It is doubtful whether any bank will be deterred 
from seeking profitable business away from home by Mr. 
Justice Black’s opinion. Even after giving full weight to all of 
the inconveniences and hazards inherent in the McGee case, 
it is believed that banks will seek out of state business just as 
strenuously and competitively as they have in the past. 
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BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 
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Court Rules on Indemnity Bond “Discovery Clause’ 
in Merger Transaction 


A very unusual and interesting case involving the “discovery 
clause” of a banker’s indemnity bond has been decided by a 
federal district court. The facts, in summary, were that $17,800 
was embezzled from the City Industrial and Savings Bank of 
Greensboro over a period of time from May 1955 to February 
15, 1956. This bank subsequently merged with the Wachovia 
Bank & Trust Company, the merger taking effect at midnight 
February 29, 1956. Just prior to the merger employees of 
Wachovia discovered an apparent $1,000 discrepancy in the 
records of City Industrial but no serious attempt was made 
to discover the source of the error because the records had been 
stored temporarily in another building. On the date of the 
merger no principal officer of either bank had a suspicion that 
any shortage existed and it was not until several days after 
the effective date of the merger that an employee of the succes- 
sor bank discovered that something was amiss when he found 
that entries on certain savings account ledger cards were not 
made in chronological order. 


The successor bank, which after the merger was bonded 
by a different company from defendant, (which wrote the bond 
for City Industrial prior to the merger) brought suit against 
defendant on the theory that the embezzlement had occurred 
prior to the merger. The court, in light of the facts as related 
above, ruled that the discovery clause in the bond was valid 
and that although the embezzlement took place while the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1484. 
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defendant’s bond was in effect, it was not discovered until after 
the bond terminated at the date of the merger. Wachovia 
Bank & Trust Company v. Manufacturers Casualty Insurance 
Company, United States District Court, M.D. North Carolina, 
171 F.Supp. 369. The opinion of the court is as follows: 


STANLEY, D.J.—This action arises out of a banker’s indemnity bond 
issued by the defendant, Manufacturers Casualty Insurance Company, 
hereinafter referred to as “Manufacturers,” to the City Industrial and 
Savings Bank of Greensboro, hereinafter referred to as “City Industrial.” 
The plaintiff, Wachovia Bank and Trust Company, hereinafter referred 
to as “Wachovia,” brought this action under the bond as a successor in 
interest to City Industrial as a result of the merger of City Industrial with 
Wachovia. 

The loss upon which this action is based arose as a result of an 
embezzlement of funds by a former teller of City Industrial. The em- 
bezzlement occurred prior to the merger of City Industrial with 
Wachovia and the principal question involved is whether the embezzle- 
ment was “discovered,” in accordance with the bond provisions, prior to 
the effective date of the merger, at which time the coverage of the 
Manufacturers’ bond expired. 

Wachovia was covered by a banker’s indemnity bond issued to it by 
the Hartford Accident and Indemnity Company. This bond contained 
provisions similar to Manufacturers’ bond. Thus, Wachovia was 
was covered by indemnity bonds as to embezzlement losses sustained and 
discovered both before and after the merger, and could have recovered 
against either Manufacturers or Hartford, depending on when the loss 
was discovered. Wachovia, however, elected to proceed only against 
Manufacturers. Hartford was made a third-party defendant upon motion 
of Manufacturers, but at the conclusion of the trial, a motion was granted, 
without objection on the part of Manufacurers, dismissing the third-party 
complaint. 

The case was tried by the Court without a jury on August 6 and 7, 
1958, in Greensboro, North Carolina. At the conclusion of the trial, the 
Court took the case under advisement pending the receipt of proposed 
findings of fact, conclusions of law, and supplemental briefs of the parties 
in support of their contentions. The proposed findings of fact, conclusions 
of law and briefs of the parties having been received, the Court, after 
considering the pleadings, evidence, stipulations, exhibits and briefs of 
the parties, now makes and files herein its Findings of Fact and Conclu- 
sions of Law, separately stated. 


Findings of Fact 
1. The plaintiff is a North Carolina corporation engaged in the 
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banking and trust business, with its principal office located in Forsyth 
County, North Carolina. 


ter 


~ 2. The defendant is a Pennsylvania corporation engaged in the 
insurance business, with its principal office located in Philadelphia, 
om, Pennsylvania. It is authorized to do business in North Carolina. 
8. The amount in controversy exceeds, exclusive of interest and costs, 
the sum of $3,000. 
md 4. Under date of March 1, 1955, the defendant issued its Bankers 
ny, | Blanket Bond No. 505966 to City Industrial, in which the defendant 
nd agreed to indemnify and hold harmless City Industrial from any losses 
al.” “sustained by the insured at any time but discovered after noon of the 
red lst day of March, 1955, and prior to the termination or cancellation of 
in this bond as an entirety, as hereinafter set forth,” including “any loss 
ith through any dishonest, fraudulent, or criminal act of any of the em- 
ployees” of the insured. The bond also provided for written notice of 
an loss “at the earliest practicable moment after discovery.” The bond was 
-m- sufficient in amount to cover the loss which gave rise to this action. 
rith 5. As of midnight, February 29, 1956, upon a consolidation of the 
zle- insured, City Industrial, with Wachovia, the aforesaid bond was ter- 
‘to ff minated in accordance with its provisions. 
the 6. Prior to February 29, 1956, a loss in the amount of $17,800 was 
sustained by the insured, City Industrial, through the dishonest acts of 
by Jerrlyn L. Black, one of its employees. 
1ed 7. From and after midnight on February 29, 1956, City Industrial 
was and Wachovia were consolidated through the merger of City Industrial 
ind with Wachovia. Through said consolidation and merger, the plaintiff 
red | became the owner of all the assets of City Industrial, including all rights 
loss of City Industrial under the aforesaid bond. 
inst 8. The Federal Bureau of Investigation recovered from Jerrlyn L. 
ion Black $4,500 of the embezzled funds and delivered same to the United 
ted, States Marshal for this district. On or about April 22, 1958, the United 
urty States Marshal, pursuant to order of this Court, paid to the plaintiff 
said sum of $4,500. The amount in controversy between the parties is 
7, I $17,800, the total amount of the embezzlement, less the $4,500, or $13,300, 
the plus interest and cost. 
sed 9. Proof of loss in due form was properly filed on April 16, 1956, 
ties within the time prescribed in the bond. 
ons 10. On February 29, 1956, the day prior to the merger, various 
fter personnel of other branches of Wachovia were present at City Industrial 
5 of to make preliminary examinations prior to the merger which was to 
cls. become effective as of midnight that date. 


11. Edward T. Shipley, the General Auditor of Wachovia, and 
Hampton E. Morgan, an Auditor of Wachovia, and Robert F. Goodwin, 
Comptroller of Wachovia, arrived at City Industrial about 2 o'clock on 
the afternoon of February 29, 1956. While other Wachovia employees 
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were engaged in examining the loan portfolio and making a cash 
verification, only Morgan, under the supervision of Shipley, was assigned 
to checking the savings account ledger cards. 

12. Morgan’s first task at City Industrial was to run an adding 
machine tape on the savings account ledgers cards while Shipley was to 
run a trial balance of the general ledger of City Industrial. No previous 
examination of the savings department of City Industrial had been made 
by any Wachovia personnel prior to this time. 

18. On February 29, 1956, and at all times material to this contro- 
versy, W. A. Balsley was President of City Industrial, Connie V. Sutton 
was Vice-President and Cashier, Claude W. Fleming was Assistant 
Cashier and a Teller, and Miss Jerrlyn L. Black and Miss Lillian Bush 
were Tellers. 

14. Prior to the merger, the following accounting procedures were 
employed at the tellers’ windows and in the savings department of City 
Industrial. When either a deposit or withdrawal was to be made by a 
customer, a deposit or withdrawal slip was supposed to be prepared by 
the customer and presented to the teller along with the customer’s pass 
book. Each teller would handle all types of transactions that came 
through the bank, and each teller had an individual cash drawer. At the 
end of the banking day each teller would total the withdrawal and 
deposit slips and post these totals to the teller’s individual cash book. 
The individual cash books would in turn be posted to the cash journal. 
This combined total was in turn posted to the savings account entry in 
the general ledger. The general ledger contained a daily compilation of 
the changes in all the assets and liabilities of City Industrial. The posting 
from the cash journal was one of various entries to be made in the 
general ledger. The compilation and posting to the cash journal and to 
the general ledger were generally both done by Miss Bush. The deposit 
and withdrawal slips, after being posted to the individual cash books, 
were combined and posted to the savings account ledger cards. There was 
an individual ledger card for each savings account in the bank. These 
postings were made either by Fleming or Miss Black. After posting, the 
withdrawal deposit slips were placed in a filing cabinet. At night, the 
cash, notes and savings account ledger cards were locked in the safe. 
None of the other records, including the withdrawal and deposit slips, 
were locked up at night. The withdrawal and deposit slips were kept in 
the front of a divider of a filing cabinet drawer until they had accumu- 
lated for a period of six weeks to two months. They were then combined, 
bundled, identified and placed behind the divider in the drawer. They 
would accumulate there for approximately six months and they would 
then be stored in other filing cabinets or packaged in cartons in order to 
make space available in the current file drawer. 

15. An adding machine tape of the savings account ledger cards was 
generally made by Miss Black every two weeks. These tapes were 
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ash retained only for a very short time and there would never be more 


1ed than one to four tapes available. These tapes were placed behind 
the savings account ledger cards until discarded. No physical 
ing | audit of the bank had apparently ever been made. Cash in the 
to | custody of the individual tellers was verified only once a year. While 
Us Fleming had some awareness of the desirable banking procedure to 
ide verify a teller’s cash prior to vacation, Miss Black was away from the 
I bank on vacation from February 18, 1956, to February 27, 1956, and her 
ro- | cash was not verified either before leaving or after returning from 
ton vacation. 
ant 16. For a period of about six weeks prior to the merger, various 
ish workmen were engaged in enlarging the bank in accordance with the 
merger plans. The wall at the rear of the bank had been knocked out 
ere during this period and a temporary wall installed. A new vault was 
ity | placed in the bank. This work was in progress during the working day 
ra | and periodically would continue into the evening after the bank had 
by closed. The work necessitated occasionally moving about the equipment 
ASS and files of the bank. While there was no evidence that any of the 
ne workmen tampered with any of the records, all of the records, except 
he | the aforesaid ones locked in the safe, were accessible at night. At the 
nd beginning of the week of the merger, at the direction of Sutton, a number 
ok. of cartons containing withdrawal and deposit slips were removed from 
al. the bank and stored in the second floor of a building less than one-half 
in block away from the bank. This was done in order to provide more 
of room in the bank during the merger. 
ng 17. After arriving at City Industrial, Morgan ran an adding machine 
he §|_ tape on the savings account ledger cards. At the same time Shipley ran a 
to |___ trial balance on the general ledger. The general ledger balanced in that 
sit the total assets equaled the total liabilities. However, the individual 
ks, balances of the savings account ledger cards totaled $661,870.48, while 
ras | _ the savings account entry in the general ledger was $660,870.48. Since 
se | _ the savings account ledger cards represented the deposits owed by the 
he | _ bank to its customers, this indicated a discrepancy of $1,000 which the 
he | bank owed its customers in excess of the amount shown on the general 
fe. ledger. Morgan reported this discrepancy to Shipley. Shipley then 
Ds, requested Morgan to check the Christmas Club accounts, which were a 
in separate account item in the general ledger. There was a slight dis- 
u- crepancy of $1 in the Christmas Club account which could be reasonably 
ad, explained by the small amounts involved in transactions in Christmas 
ey Club accounts. Morgan then ran a second tape on a different machine 
ld on the savings account ledger cards. This tape also indicated an identical 
to | $1,000 discrepancy between the ledger cards and the general ledger. This 


second tape on the savings account ledger cards was discarded when it 
showed the identical result. 

18. In running the various tapes, many errors were made both in 
misreading ledger cards and omitting amounts on ledger cards, and each 


674 THE BANKING LAW JOURNAL 


of the tapes had to be adjusted to account for these errors. Morgan and 
Shipley at first thought the $1,000 discrepancy was caused by misreading 
an entry on a savings account ledger card. The balance on this ledger 
card was actually $1,185.22; however, the first figure was partially 
obliterated by a signature, thus making the balance appear to be 
$135.22. While examination of the tapes indicated that this obliterated 
figure was not the cause of the discrepancy, it shows that Morgan and 
Shipley were looking for a bookkeeping or accounting error as the source 
of the discrepancy rather than any shortage. 

19. Miss Bush, Miss Black and Fleming were present at the bank when 
Morgan and Shipley arrived. Miss Bush and Miss Black left the bank 
during the late afternoon. Fleming was present at the bank until after 
Shipley, Morgan and Goodwin left for Winston-Salem at approximately 
8:30 P.M. 

20. After the second tape on the savings account ledger cards was 
run, a check was made in the tray containing the savings account ledger 
cards to see if there were any previously run tapes available, but none 
were found. Fleming told Shipley and Morgan that Miss Black had run 
a tape on February 17, 1956. Morgan then ran an adding machine tape 
on the savings account ledger cards as of February 17. The result of 
this tape also showed a $1,000 discrepancy since the balance on the 
ledger cards totaled $665,391.63, while the general ledger savings account 
entry showed a total of $664,391.63. The personnel from Wachovia were 
not fully familiar on February 29 with the detail procedure by which 
the savings account entry on the general ledger was made. 

21. Following the running of the February 17 tape, a check was made 
in the current file of the savings and withdrawal slips. The slips for the 
period from January 2, 1956, to February 15, 1956, were not located in 
the current file. A short search of about fifteen minutes of the bank 
premises failed to locate these slips. However, no check was made to 
see if the unlocated slips could be found among the records previously 
stored in the other building half a block away. Sutton had the key to 
this building. No one attempted to contact him and no one went to 
check these records on February 29, 1956. 

22. Morgan, Shipley and Goodwin left the bank at approximately 8:30 
P.M. to return to Winston-Salem. At this time Fleming was the only 
employee of City Industrial aware of the discrepancy between the 
adding machine tape and the general ledger entry, and the fact that some 
withdrawal and deposit tickets had not been located at the bank on 
February 29, 1956. Sutton knew only of the adding machine discrepancy 
between the ledger cards and the general ledger, and Balsley was 
unaware of any discrepancy. 

23. Balsley left the bank sometime early in the afternoon of Feb- 
ruary 29, 1956, and Sutton left about 7 P.M., prior to the departure of 
Morgan, Shipley and Goodwin. Balsley and Sutton were at their homes 





BANKER’S INDEMNITY BOND 675 


in Greensboro after departing from the bank. Both had telephones in 
their homes. No one attempted to contact them from the bank after 
their departure. 

24 Morgan took the savings account ledger cards with him when he 
left the bank on the evening of the 29th, for the purpose of having them 
microfilmed. The ledger cards were microfilmed in Winston-Salem that 
evening and returned to the bank in Greensboro the next morning before 
business hours. 

25. The microfilms were sent to the Eastman Kodak Company to have 
verification forms prepared to be sent to the individual customers. These 
verifiication forms upon being received from the Eastman Kodak Com- 
pany were mailed out to customers in the regular course of business. It 
was the intended policy of Wachovia to mail account verification forms 
to all customers whether the accounts had balanced or not on the 29th. 
Customer verification is the most practicable way of making a physical 
audit of a bank, and this was to be done at some time as part of the merger 
arrangements. Part of the statement printed on the verification form 
was “to assist us with our regular examination of the savings department, 
it will be appreciated if you will confirm the correctness of the final 
balance indicated . . .” 

26. After the merger, effective midnight the 29th of February, 1956, 
Shipley and other Wachovia personnel continued their examination of 
the accounts of the former City Industrial. The actual embezzlement was 
discovered when Shipley several days later noted that on two savings 
account ledger cards there were entries made without the dates being 
in chronological order. Upon being notified of this, Balsley made direct 
verification with the customers whose accounts were involved. The 
funds had been embezzled over a period of time from May, 1955, to 
February 15, 1956. The embezzlement totaled $17,800, of which $14,300. 
was taken after January 2, 1956. Miss Black had attempted to cover the 
shortages by two withdrawal entries on two savings account ledger cards. 
On the ledger card of Nancy S. Neese, a withdrawal entry of $10,000, 
dated January 9, 1956, was made. On the savings account ledger card of 
E. A. Morris, there was a withdrawal entry of $6,800, dated January 9, 
1956. On both the Neese and Morris cards there was an entry for a tax 
deduction dated January 13, 1956, prior to the withdrawal entries. If 
these entries had been proper, the January 18 entries should have followed 
the January 9 entries instead of preceding them. 

27. Had the two concealing entries, dated January 9, 1956, not been 
made, the savings account ledger cards would have shown a discrepancy 
of $17,800. While no one could be sure as to why Miss Black did not 
make concealing entries to cover the entire shortage, it can reasonably 
be assumed that her failure to do so was due to some mechanical error 
on her part in determining the exact amount of her shortage. 

28. Miss Bush, Miss Black and Fleming were told on March 6 that 
there was a shortage and asked individually if they had taken the money. 
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Each denied having taken the money and they were all suspended untia 
the actual embezzler could be determined. The Federal Bureau of 
Investigation was notified of the shortage on March 6, 1956, and Manu- 
facturers was notified of the shortage by letter dated March 7, 1956. 

29. In the light of sound accounting and banking practices the internal 
controls and accounting practices followed by City Industrial prior to the 
merger with Wachovia were somewhat loose and inadequate. 

80. None of the officials of Wachovia made any statement to Balsley 
on the morning of March 1, 1956, concerning the discovery of any loss 
due to embezzlement. Sometime during the morning of March 1, Sutton 
stated to Balsley that the Wachovia officials were looking for a $1,000 
error. Sutton expressed the belief that he could discover the error in 
a short time. 


Discussion 


The liability of the defendant for the loss in question depends on 
whether or not the loss was “discovered” prior to the termination of the 
defendant’s bond at midnight on February 29, 1956. In making this 
determination, the following legal principles are applicable: 

1. A discovery provision in a bond limiting liability to losses dis- 
covered prior to the termination of the bond is valid and enforceable. 
The contract must be construed the way the parties have plainly written 
it. The act or default of an employee giving rise to a loss must be dis- 
covered within the time specified in the bond, regardless of whether 
discovery of the loss is prevented by a fraudulent concealment by an 
employee. 45 C.J.S. Insurance § 804; 50 Am.Jur., Suretyship § 345; 11 
Appleman, Insurance Law and Practice, § 6979; Chicora Bank v. United 
States Fidelity & Guaranty Co., 1931, 161 S.C. 33, 159 S.E. 454, 77 
A.L.R. 857 

2. Burden of proof is on the plaintiff to establish by a preponderance 
of the evidence that the loss for which recovery is sought was due to a 
defalcation discovered within the time specified in the policy. 

8. The word “discovery” is not new or of recent terminology in in- 
demnity contracts such as the one involved in this litigation. When 
such a word has been the subject of repeated interpretation by the 
courts, there is a presumption that the parties using the word in a clause 
of a similar contract understood its meaning to be in accordance with 
the interpretation by the courts. 13 Appleman, Insurance Law and 
Practice, § 7404; 44 C.J.S. Insurance § 293. 

4. The general rule in the construction of insurance contracts is that 
ambiguous provisions are to be construed most strongly against the 
insurer. If there are two reasonably susceptible constructions of the 
contract, one favorable to the insured, and the other favorable to the 
insurer, the construction favorable to the insured, if consistent with the 
purposes for which the contract was given, must be adopted. However, 
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there must be some ambiguity in the contract before this rule is applic- 
able. Bank of Tarboro v. Fidelity & Deposit Co., 1901, 128 N.C. 366, 38 
S.E. 908, citing American Surety Company v. Pauly, 1898, 170 U.S. 183, 
18 S.Ct. 552, 42 L.Ed. 977. 

5. In order to constitute a “discovery” in accordance with the terms 
of the policy under consideration, there must be facts known, at the time 
it is asserted that the discovery was made, which would lead a reasonable 
person to an assumption that a shortage existed. The facts must be 
viewed as they would have been by a reasonable person at the time 
discovery is asserted, and not as they later appeared in the light of subse- 
quently acquired knowledge. While it is not necessary that the exact 
amount or details of a loss be known to constitute a discovery the mere 
discovery of certain facts which later lead to other facts which reveal the 
existence of a shortage does not necessarily constitute a discovery. Know- 
ledge available to the insured must rise above a mere suspicion of loss. 
The fact that an investigation after the termination of the policy leads to 
the disclosure of an actual defalcation does not raise a previous suspicion 
to the level of a discovery. Inefficient business procedures, or irregulari- 
ties and discrepancies in accounts, if as consistent with the integrity of 
emloyees as their dishonesty, does not constitute a discovery even though 
dishonest acts may later be found exist. 50 Am.Jur., Suretyship §§ 345— 
348, 45 C.J.S. Insurance § 804, 11 Appleman, Insurance Law and Practice 
§ 6979, Forest City Building & Loan Ass’n v. Davis, 1926, 192 N.C. 108, 
183 S.E. 580; Massachusetts Bondings & Ins. Co. v. Norwich Pharmacal 
Co., 2 Cir., 1927, 18 F.2d 934. 

in applying these legal principles to the facts herein found, it is clear 
that the loss was not discovered prior to midnight on February 29, 1956, 
the time the defendant’s bond was terminated. 

It is apparent that the internal controls and accounting practices at 
City Industrial prior to the merger were not in accordance with strict 
banking practices. This, however, is not uncommon in small banks such 
as City Industrial. While inadequate internal controls and accounting 
practices may have facilitated defalcation by an employee, they also 
increased the possibility of errors in the record. 

It is a matter of common knowledge that books and accounts are 
frequently found to be out of balance, and that errors occur in many 
ways. After the tapes of the savings account ledger cards failed to 
balance with the general ledger, Wachovia employees made no further 
detailed examination of the records on February 29, 1956, and left the 
bank without further investigation. While some withdrawal and deposit 
slips were not located on the premises, no attempt was made to examine 
the records stored in another building. 

It is significant that on February 29, 1956, Balsley, the President of 
City Industrial, and Sutton, its Vice-President, had no suspicion of the 
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possibility of a shortage. Fleming, the Assistant Cashier, knew only 
what the Wachovia personnel told him and what he observed of their 
preliminary examination. When Shipley and Morgan left for Winston- 
Salem on the evening of February 29, they left Fleming behind in the 
bank with access to the records. If a shortage had been uncovered on 
February 29, Fleming would have been a prime suspect because of his 
position in the bank and daily contact with the bank records. 

It is important to keep in mind what was known by the various persons 
present at City Industrial on the late afternoon and evening of February 
29, 1956, and care must be taken to exclude facts that became known after 
that time. All that was known on February 29 by Shipley and Morgan was 
that a preliminary examination revealed a discrepancy of $1,000 between 
an adding machine tape of the ledger cards and the savings account entry 
in the general ledger and that some of the deposit and withdrawal tickets 
could not be readily located in the place they were customarily kept. Both 
knew that some of the records had been removed to another building, 
but no effort was made to check these records. They were not fully 
familiar with the accounting and posting procedures used in the savings 
department of City Industrial. They made no effort prior to their 
departure for Winston-Salem to contact either Balsley or Sutton, the 
principal officers of City Industrial, who were at their homes in Greens- 
boro and available by telephone. 

Viewing the facts known on February 29, 1956, in light of the usual 
degree of confusion that would result from the presence of workmen on 
City Industrial premises for several weeks prior to the merger, and the 
fact that some of the records had been temporarily stored in another 
building during the merger period, and other relevant factors, it is clear 
that on that date the probability of a bookkeeping error was just as great, 
if not more probable, than the existence of a shortage through defalcation 
of an employee. 

In view of the above, it is concluded that the plaintiff has failed to 
sustain the burden of proof by a preponderance of the evidence that the 
loss was discovered prior to midnight on February 29, 1956. 


Conclusions of Law 


1. The court has jurisdiction of the parties and the subject matter 
herein. 

2. The loss in question was not discovered prior to the termination 
of the defendant’s indemnity bond. 

8. The plaintiff is entitled to recover nothing of the defendant, and 
the plaintiffs complaint should be dismissed with prejudice. 

Counsel for the defendant will submit to the Court an appropriate 
judgment. 
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Trustee Requires Payment of Interest on Past Due 
Interest of Turnpike Authority Bonds 


A bank, the trustee under the indenture covering the West 
Virginia Turnpike Commission revenue bonds, brought suit 
against the Commission for a declaratory judgment that the 
Commission was obligated to pay interest on the overdue in- 
stallments of interest on the bonds. The Commission took the 
position that as an agency of the State of West Virginia it was 
entitled to immunity from the payment of such interest. 

The court ruled in favor of the bank. It pointed out that 
in the first place the trust agreement provided that in the en- 
forcement of any remedy under the agreement the trustee 
should be entitled to receive, among other amounts, “. . . interest 
on overdue payments at the rate or rates of interest specified in 
such bonds...” In the second place, the court reasoned, the 
Enabling Act bringing the Commission into existence provided 
that the revenue bonds were not to be an obligation of the state 
or of any political subdivision thereof. Since the state did not 
have any liability for the payment of principal or interest with 
respect to the turnpike bonds, the Commission was not entitled 
to the state’s immunity from the payment of interest on the de- 
faulted interest instalments. Guaranty Trust Company of New 
York v. West Virginia Turnpike Commission, Supreme Court 
of Appeals of West Virginia, 107 S.E.2d 792. The opinion of 
the court is as follows: 


CALHOUN, J.—This is a declaratory judgment proceeding instituted 
in the Circuit Court of Kanawha County by Guaranty Trust Company of 
New York, a corporation, against the West Virginia Turnpike Commission. 

The controversy between the parties involves the question whether or 
not the coupons originally attached to bonds issued by the West Virginia 
Turnpike Commission bear interest from their respective due dates. The 
issue was raised by the defendant’s demurrer to the petition filed by and 
upon behalf of the Guaranty Trust Company of New York. The lower 
court overruled the demurrer and held that the coupons, if not paid when 
due, bear interest at the rates specified in the bonds from the respective 
due dates thereof until paid. Thereupon, the circuit court, upon its own 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 748. 
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motion, certified to this Court its rulings upon the demurrer, in accordance 
with the provisions of Code, 58—5—2. 

The case of Guaranty Trust Co. v. West Virginia Turnpike Commis- 
sion, D.C., 109 F.Supp. 286, was a declaratory judgment proceeding in- 
volving the authority and duties of the West Virginia Turnpike Com- 
mission. In the case of Hope Natural Gas Company v. West Virginia 
Turnpike Commission, W.Va., 105 S.E.2d 630 this Court held that the 
West Virginia Turnpike Commission is not such an agency of the state as 
to be immune from suit under Section 35, Article VI of the Constitution of 
West Virginia. These two cases are referred to, not only in relation to 
the principles of law therein adjudicated, but also because of the portrayal 
therein of the legal nature of the respective parties to the instant pro- 
ceeding and their rights, duties and responsibilities. 

Guaranty Trust Company (which is sometimes referred to herein as 
“Guaranty Trust” or “the Trustee”) is a New York Corporation, having 
full powers as a trust company. 

The West Virginia Turnpike Commission (herein sometimes referred 
to as the “Turnpike Commission” or “the Commission”) is an agency of 
the State of West Virginia, created and established by Chapter 189 of the 
Acts of the Legislature of West Virginia, Regular Session, 1947, (which 
is sometimes referred to herein as the “Act” or the “ Enabling Act”). 

By Section 5 of the Enabling Act the Commission is authorized and 
empowered “To construct, maintain, repair and operate turnpike pro- 
jects,” as defined by such Act, “at such locations within the state as may 
be determined by the commission;” to fix and collect tolls for the use by 
the public of turnpike projects; and to issue turnpike revenue bonds, 
payable solely from turnpike revenues, for the purpose of defraying the 
cost of turnpike projects. 

By Section 10 of the Act the Commission is authorized to secure the 
payment of such bonds by the execution of a trust agreement with a 
corporate trustee, having powers of a trust company, whether within or 
without the State, and to pledge or assign to such trustee the tolls and 
other revenues received from time to time by the Commission in order to 
secure the payment of such bonds. By virtue of this provision the Com- 
mission entered into an appropriate written agreement with Guaranty 
Trust. 

On March 10, 1952, a resolution was adopted by the Commission 
authorizing the issuance of turnpike revenue bonds of the State of West 
Virginia in the principal amount of $96,000,000, bearing interest at 3%%. 
On March 8, 1954, the Commission authorized the issuance of additional 
turnpike revenue bonds in the amount of $37,000,000, bearing interest at 
4%%. Bonds of both issues were sold and delivered to underwriters for 
distribution to the public. All such bonds bear interest payable semi- 
annually on June 1 and December 1 of each year, such interest install- 
ments being in the form of the “bond coupons” which form the subject of 
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the controversy in this case. Such bonds are now widely held by owners 
in forty-seven of the forty-nine states and in several foreign countries. 

The revenues of the Commission from the operation of the turnpike 
project have consistently fallen appreciably below the estimates which 
were made by the traffic engineers prior to the financing and construction 
of the turnpike project. On October 1, 1958, the Commission made 
payment to Guaranty Trust of an amount sufficient (when combined with 
moneys then in the hands of the trustee) to pay the interest installments 
which had previously fallen due on June 1, 1958. Moneys presently in 
the hands of the Trustee, coupled with anticipated revenue, will not be 
sufficient until approximately September 1, 1959, to enable the trustee to 
pay the interest installments which became due December 1, 1958. 

Except for interest rates, all the bonds, of both issues, are the same 
and all are secured by the same trust agreement. All the bonds issued 
are “coupon bonds”, with provision for registration, at the election of the 
several owners thereof. 

The trustee asserts that interest, at the bond rates, is payable on the 
overdue interest installments or coupons. The Commission denies that 
the overdue interest installments bear interest. The Commission in this 
connection asserts that it is such an agency of the State as to be entitled 
to the immunity from payment of interest which is, with some 
exceptions, enjoyed by a state. 

Certain propositions, which are deemed helpful in this connection, 
are settled by the decision of this Court in the case of Hamilton v. 
Wheeling Public Service Co., 88 W.Va. 578, 107 S.E. 401. Points 3, 4, 
and 5 of the syllabus of the Hamilton case are as follows: 


“The general rule is that negotiable interest coupons, attached 
to or detached from bonds, bear interest from and after their 
respective maturity dates. 

“When the interest evidenced by such a coupon has become 
due and payable, the demand based upon the promise contained 
therein is no longer a mere incident of the principal indebtedness 
represented by the bond, but itself becomes a principal obligation. 

“But the obligor may defeat recovery of the interest so com- 
pounded by showing his continued readiness and willingness to 
pay the sums specified in the coupons from the date of their 
maturity.” 


Apparently recognizing the quotation immediately above as em- 
bodying sound legal principles in this jurisdiction, the Commission seeks 
to avoid their applicability by a reliance upon a principle of law 
determined in the case of United States v. North Carolina, 186 U.S. 211, 
10 S.Ct. 920, 34 L.Ed. 336, and other authorities to like effect. That 
case involved bonds payable from the state treasury of the State of 
North Carolina. In other words, unlike the instant case in that respect, 
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the bonds represented direct obligations of the state itself. It was therein 
held that a state is not liable for payment of interest on its debts, unless its 
consent to do so has been manifested by an act of its legislature, or by a 
lawful contract of its executive officers. 

Apparently counsel for both parties agree that the foregoing represents 
the correct rule relating to the immunity of a state from payment of 
interest. Counsel for Guaranty Trust assert that, nevertheless, the rule 
of governmental immunity is not applicable to the instant situation and in 
that connection rely upon the following propositions: (1) The Enabling 
Act provides for payment of interest on overdue interest coupons and 
has authorized the Commission to contract to pay such interest; and (2) 
the Turnpike Commission does not partake of the attributes of sov- 
ereignty in such manner and to such a degree that it may enjoy immunity 
from liability for interest. 

Both the Enabling Act and the trust agreement clearly provide for 
interest at least to some degree, because the coupons themselves represent 
installments of interest. At most, therefore, the Commission asserts only 
a qualified immunity from liability for interest. Also Section 18 of the 
Act authorizes the Commission to provide by resolution for the issuance 
of turnpike revenue refunding bonds “for the purpose of refunding any 
bonds then outstanding which shall have been issued under the provisions 
of this Act, including . . . any interest accrued or to accrue to the date 
of redemption of such bonds, . . .” (Italics supplied.) To this 
extent the Commission is specifically authorized to provide for payment 
of interest on accumulated interest. 

The Act necessarily clothes the Commission with some discretion in 
order to effectuate its overall purposes. Guaranty Trust Co. v. West 
Virginia Turnpike Commission, supra. Section 20 of the Act provides: 
“ This act, being necessary for the welfare of the state and its inhabitants, 
shall be liberally construed to effect the purposes thereof.” 

The Act charges the Commission with the task of financing the con- 
struction of the proposed turnpike project by the issuance and sale of 
turnpike revenue bonds. There was necessarily implied therein a duty 
to make the bonds attractive and salable on a competitive market. Such 
bonds, it must have been recognized, could not be made competitive and 
salable to a high degree if they were to be stripped of the normal at- 
tributes of bonds of this general nature. 

Public revenue bonds are uniformly held to be contracts. They are 
measured by the standard of the laws in effect at the time they are issued. 
43 Am. Jur., Public Securities and Obligations, Section 9, pp. 277-78. 
When the bonds in question were authorized to be placed upon the 
market, both the Legislature and the Commission were charged with 
knowledge of the then existing law of this State applying thereto. Each 
bond coupon is “a principal obligation.” Hamilton v. Wheeling Public 
Service Co., 88 W.Va. 578, 107 S.E. 401, 21 A.L.R. 483. “A past due debt, 
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certain in amount, bears interest from the due date until paid.” Morton v. 
Godfrey L. Cabot, 184 W.Va. 55, syl. 1, 63 S.E.2d 861, 862. By section 9 
of the Act all such bonds are “declared to have all the qualities and 
incidents of negotiable instruments under the negotiable instruments law 
of the state.” Section 9 of the Act provides: “The commission shall deter- 
mine the form of the bonds, including any interest coupons to be attached 
thereto, ...”. The Act throughout, to a considerable degree, clothes the 
Commission with a latitude in the performance of its responsibility of 
placing upon the market bonds having such a nature of attractiveness to 
purchasers that the best interests of the public would be subserved 
thereby. 

The written trust agreement entered into by and between the Commis- 
sion and Guaranty Trust is quite lengthy. Each party urges certain por- 
tions thereof in support of its own contention relative to the question of 
whether or not the coupons are intended thereby to bear interest from 
their respective due dates. The portion of the agreement which in the 
judgment of this Court is most indicative of the intent of the parties is 
found in Section 802 and Section 803 of the trust agreement. Section 803 
provides that “Upon the happening . . . of any event of default,” as defined 
in the trust agreement, the trustee may proceed to enforce the rights of 
the bondholders. Section 802 provides: 


“Each of the following events is hereby declared an ‘event of 
default,’ that is to say: If 


“(b) payment of any installment of interest shall not be made 
within thirty (30) days after the same shall become due and 
payable; .. .” 

Section 803 provides further, in part: 

“In the enforcement of any remedy under this Agreement the 
Trustee shall be entitled to sue for, enforce payment of and receive 
any and all amounts then or during any default becoming, and at 
any time remaining, due from the Commission for principal, 
premium, interest or otherwise under any of the provisions of this 
Agreement or of the bonds and unpaid, with interest on overdue 
payments at the rate or rates of interest specified in such bonds 
...” (Italics supplied. ) 


This, in our judgment, constitutes an express stipulation for payment 
of interest on overdue interest installments, “at the rate or rates specified 
in such bonds.” 

The Turnpike Commission was created and authorized to incur a bond 
indebtedness for the very reason that the State itself is prohibited by 
Article X, Section 4 of the State Constitution from incurring such indebt- 
edness. Bond indebtedness incurred by similar agencies of the State has 
been held by this Court not to obligate the State for its payment. Other- 
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wise such bond indebtedness would be unconstitutional. Bates v State 
Bridge Commission, 109 W.Va. 186, 153 S.E. 305; State ex rel. State Road 
Commission v. O’Brien, 140 W.Va. 114, 82 S.E.2d 908; State ex rel. Board 
of Governors of West Virginia University v. O’Brien, W.Va., 94 S.E.2d 
446; 59 W.Va. Law Rev. 206. 

Section 2 of the Act provides that the turnpike revenue bonds “shall 
not be deemed to constitute a debt of the state or of any political sub- 
division thereof or a pledge of the faith and credit of the state or of any 
such political subdivision, . . .” The Act throughout makes it abun- 
dantly evident that the State shall not be liable for the payment of any 
portion of the turnpike revenue bonds nor the interest thereon, and that 
the bonds shall be payable solely from the revenues of the Commission. 
In the nature of things, therefore, the State’s non-liability being clear 
beyond peradventure, there is a certain incongruity in the contention 
that the Commission should nevertheless enjoy the State’s normal im- 
munity from liability for payment of interest. The State’s non-liability 
for the indebtedness being clear, the basic reason for the rule of immunity 
is lacking. 

A prospective purchaser of any of the turnpike revenue bonds enter- 
taining any misgivings relative to their import and legal effect could look 
to the Act and readily determine that the State shall not be liable for their 
payment. Charged with knowledge of the State’s non-liability and that 
bonds, if paid, must be paid solely from the revenues of the Commission, 
such a prospective purchaser would naturally conclude that, in any event, 
such bonds would not be curtailed in their legal nature by any sort of 
State immunity. The bonds being contracts, having all the character- 
istics of negotiable instruments under the laws of this State, there arises 
an obligation of good faith to all who have purchased them. 

This Court has held that the Commission does not enjoy the State’s 
constitutional immunity from suit. Hope Natural Gas Company v. West 
Virginia Turnpike Commission, W.Va., 105 S.E.2d 630. Though not 
controlling, that decision, for the reasons therein assigned, is persuasive 
of the proposition that the Commission is not entitled to enjoy the State’s 
immunity from liability for payment of interest. 

In 43 Am.Jur., 524-25, Public Securities and Obligations, Section 310, it 
is stated: “The general rule that interest coupons attached to bonds bear 
interest after maturity even though there is no provision in such coupons 
for interest has consistently been applied in a great majority of both 
jurisdictions and cases to coupons attached to public securities and 
obligations issued by various political bodies. The theory of the cases is 
that since such coupons have all the qualities of commercial paper, they 
should bear interest just as does overdue negotiable paper. . . .” (Italics 
supplied.) For additional authorities which are deemed precedents for 
the Commissions lack of immunity from liability for interest on ithe coup- 
ons of bonds issued by it, see Board of Com’rs of Ouray County v. Geer, 8 
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Cir., 108 F. 478; Roswell Drainage District v. Parker, 10 Cir., 53 F.2d 793; 
Rusciano & Son Corp. v. State, 201 Misc. 690, 110 N.Y.S.2d 770; C. & R. 
Construction Co. v. Commonwealth, 334 Mass. 232, 185 N.E.2d 539; State 
Highway Commission v. Wunderlich, 194 Miss. 119, 11 So. 2d 437; 
National Home for Disabled Volunteer Soldiers v. Parrish, 229 U.S. 494, 
83 S.Ct. 944, 57 L.Ed. 1296; State ex rel. Pacific Bridge Co. v. Washington 
Toll Bridge Authority, 8 Wash.2d 337, 112 P.2d 135; Miller v. Robertson, 
266 U.S. 248, 45 S.Ct. 73, 69 L.Ed. 265; Broward County Port Authority 
v. Arundel Corporation, 5 Cir., 206 F.2d 220; Federal Crop Insurance 
Corporation v. De Cell, 222 Miss. 643, 76 So.2d 826; Wilson v. Neal 
(County Commissioners ) C.C., 23F. 129. 

Upon the questions certified, therefore, this Court holds that it 
is the right, duty and obligation of Guaranty Trust, as trustee, to pay, or 
to cause to be paid (but only from moneys held by it as such trustee and 
available therefor) interest at the bond rates upon overdue installments of 
interest, whether the interest coupons are attached to or detached from 
the bonds to which they were originally attached, from the respective 
due dates thereof until the respective dates fixed by Guaranty Trust for 
the payment thereof, whether or not presentment of any such overdue 
coupon or demand for payment of any such overdue installment be made. 
It is the right, duty and obligation of Guaranty Trust, as trustee, to pay 
such overdue installments in the order in which such installments become 
due, as provided in Section 804 of the trust agreement; and to determine 
the date for payment of each overdue installment of interest according 
to the availability of sufficient moneys in its hands as Trustee. It is 
evident from the provisions of Section 802 of the trust agreement that 
the failure to pay the interest installments due on June 1, 1958, or within 
thirty days thereafter, constitutes an “event of default” under the terms 
of the trust agreement. 

The judgment of the Circuit Court of Kanawha County in overruling 
the demurrer of the West Virginia Turnpike Commission to the petition 
of Guaranty Trust Company of New York is affirmed. 

Affirmed. 


LEGISLATIVE PROPOSALS ON FEDERAL TAX LIENS 


The proposals of the American Bar Association for revision of 
the laws relating to federal tax liens, other federal priorities, and 
related procedures, which were described in the May 1959 issue 
in an article on “Effect on Banks and Secured Lenders of Federal 
Tax Lien Proposals,” have now been introduced in Congress. 
Identical bills, H.R. 7914 and H.R. 7915, have been introduced in 
the House and referred to the Ways and Means Committee. 
Another identical bill, S. 2305, has been referred to the Senate 
Finance Committee. 
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Accommodation Maker Bound on Note Despite 
Lack of Consideration 


Defendant, as co-maker, was sued on a note and although 
her co-maker was found liable, defendant claimed that she was 
relieved of liability because she had received no consideration. 
Neither the Federal District Court nor the Court of Appeals in 


the Ninth Circuit agreed with her. They ruled that under the 


applicable sections of the Negotiable Instruments Law in effect 
in Oregon, consideration moving to one joint maker of an instru- 
ment is sufficient to bind the other and that an accommodation 
maker, as defendant was, is bound if consideration passes to the 
principal maker. Yost v. Morrow, United States Court of 
Appeals, Ninth Circuit, 262 F.2d 826. The opinion of the court 
is as follows: 


HAMLIN, C.J.—Mrs. Alberta Morrow, appellee herein, is a co-maker 
of a promissory note signed by her and one C. A. Butcher on October 17, 
1955, at Nyssa, Oregon. The note recited that “for value received” Mrs. 
Morrow and Butcher would pay to the order of James R. Yost, appellant 
herein, $7,300.00, with six per cent interest thereon, on or before April 15, 
1956, at a named bank in Nyssa, Oregon.? 

This note was secured by a chattel mortgage on certain cattle feed 
owned by Butcher. The feed was kept on a ranch owned by Mrs. 
Morrow, but operated and managed by Butcher. The mortgage was also 
signed by both Butcher and Mrs. Morrow and was recorded in the office 
of the County Recorder of Canyon County, Idaho. 

Suit was brought on the note in the District Court for the District of 
Idaho, Southern Division. As Apellant is a resident of Oregon and C. A. 
Butcher and Mrs. Morrow are residents of Idaho, the District Court had 


1 “$7,300.00 “October 17, 1955 


“On or before April 15, 1956, after date, for value received we promise to pay 
to the order of James R. Yost at the First National Bank of Portland at Nyssa, Oregon, 
Seven Thousand Three Hundred and 00/100 Dollars in lawful money of the United 
States of America, with interest thereon in like lawful money at the rate of 6 per 
cent, per annum, from date until paid. Interest to be paid at maturity and if not 
so paid, the whole sum of both principal and interest to become immediately due 
and collectible; at the option of the holder of this note. And in case suit or action is 
instituted to collect this note, or any portion thereof, we promise and agree to pay, 
in addition to the costs and disbursements provided by statute, such additional 
sum, in like lawful money, as the Court may adjudge reasonable, for attorneys fees 
to be allowed in said suit or action. 

“C. A. Butcher, 
“Alberta G. Morrow.” 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 42. 
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jurisdiction by reason of the diversity of citizenship of the parties. Juris- 
diction of this court rests on 28 U.S.C. § 1291. 

As seen above, the note itself recited consideration. Furthermore, 
paragraph II of Yost’s complaint alleged that the subject note was 
executed by Butcher and Mrs. Morrow for a valuable consideration. 
Appellee admitted this allegation in her answer by admitting the allega- 
tions contained in paragraphs I, II, III and IV of the complaint. 

Trial was had and judgment entered for Appellant and against Butcher 
in the amount prayed for, plus interest and attorney fees.? At the close 
of Yost’s case, however, Mrs. Morrow had moved for a judgment of non- 
suit and dismissal in her favor upon the ground that she had received no 
consideration for the execution of the promissory note. This motion was 
taken under advisement and was renewed by Appellee’s counsel at the 
close of their case. The District Court at that time granted the motion 
and ordered the cause dismissed as against Mrs. Morrow. 

This appeal is taken from that portion of the judgment dismissing the 
action against Mrs. Morrow. 

The note here sued on was executed in Oregon and payment there- 
under was to be made in Oregon. Applicable conflicts of laws principles 
require that Oregon law control.* 

At the trial it was shown that Mrs. Morrow was the mother-in-law of 
Butcher, and that the latter lived on and managed a ranch owned by 
Mrs. Morrow. The appellee testified that she signed the note, but that she 
did not receive any money from Yost. There was neither a showing nor 
an allegation that Mrs. Morrow’s signature on the note was fraudulently 
procured. 

It further appeared at the trial that Butcher received Yost’s checks 

in the amount of the note, and that the checks were made out to, and 
endorsed by, Butcher without Mrs. Morrow’s signature appearing thereon. 
Yost testified that he wanted Mrs. Morrow’s signature on the note, because 
“There wasn’t sufficient security; I felt there wasn’t sufficient security.” 
2 The District Court held that the only portion of the mortgaged feed then in 
existence was some spoiled ensilage, that the property was worthless, and that the 
foreclosure would be a useless act. Consequently, the Court awarded judgment in 
the amount of $6,258.00 plus interest as the amount owing and unpaid from Butcher. 
3 The forum’s conflict of laws rules must be applied. Klaxon Co. v. Stentor Electric 
Mfg. Co., 1941, 313 U.S. 487, 61 S.Ct. 1020, 85 L.Ed. 1477; Sampson v. Channell, 
1 Cir., 1940, 110 F.2d 754, 128 A.L.R. 394; Philp v. Macri, 9 Cir., 1958, 261 F.2d 
945. No Idaho conflict of laws case discussing the applicable law of negotiable instru- 
ments has been cited to this Court, and we have found none. We assume that an 
Idaho Court would look to the decisions of its sister state, Oregon. 

In Simmons v. Jarvis, 1939, 163 Or. 117, 95 P.2d 725, the Oregon Supreme Court 
held that the substantive law of an action in Oregon on a note executed in Washington 
would be governed by Washington law. 

Note that whichever of the two pepeiie principles of conflicts of law Idaho 
would follow, whether Restatement of the Law of Conflicts of Law § 336 (place of 


execution eae or Restatement § 370 (place of performance governs), recourse 
would be had to Oregon law, for the note was both executed in, and to be paid in, 


Oregon. 
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Appellant contends that the District Court erred in granting this 
motion to dismiss; and that the fact that Mrs. Morrow did not receive 
consideration from Yost for her signature does not relieve her of liability 
on this promissory note. 


We agree. It is settled law that under Section 24 of the Uniform 
Negotiable Instruments Act, adopted by Oregon in 1899, O.C.L.A. §§69- 
101 to 69-1102 (now, Oregon Revised Statutes §§ 71.001 to 71.195), con- 
sideration moving to one joint maker of an instrument is sufficient to bind 
the other joint maker or makers. In the instant case, it is clear that Mrs. 
Morrow signed as an accommodation maker for her son-in-law, C. A. 
Butcher. It also settled law that an accommodation maker is bound if 
consideration passes to the principal maker, and that the accommodation 
maker has primary, not secondary, liability. Uniform Negotiable Instru- 
ments Act § 29, Oregon Revised Statutes § 71.029. Farmers’ State Bank 
of North Powder v. Forsstrom, 1918, 89 Or. 97, 173 P. 985; Citizens Bank 
of Drain v. Knudson, 1927, 120 Or. 498, 252 P. 969; United States Rubber 
Co. v. Kimsey, 1933, 145 Or. 73, 26 P.2d 565. 

In the instant case, one co-maker, Butcher, received full consideration 
from Appellant. Mrs. Morrow, who was an accommodation maker, is 
bound on this note by reason of this consideration. The fact that the 
Appellee did not personally receive any money from Yost does not relieve 
her of liability on this promissory note. 

That portion of the judgment of the District Court appealed from is 
hereby reversed. 

4 Oregon Revised Statutes § 71.029. 

“Liability of accommodation party. An accommodation party is one who has 
signed the instrument as maker, drawer, acceptor or indorser, without receiving 
value therefor, and for the purpose of lending his name to some other person. Such 


a person is liable on the instrument to a holder for value, notwithstanding such 
holder at the time of taking the instrument knew him to be only an accommodation 


party.” 


Check Received to Pay Gambling Debt 
Ruled Enforceable 


A gambling debt was incurred in Cuba and was paid by 
defendant with a check written and delivered in Cuba. When 
the check was pene for payment in New York it was re- 
fused. The defendant justified his action on the ground that 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 350. 
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the laws of New York prevailed in this situation and that under 
such laws one is not entitled to recover a gambling debt. 
The court ruled against the defendant, reasoning that the 


New York Penal law does not invalidate a check given in pay- 
ment of a gambling debt in Cuba where the contract for the 
debt was perfectly legal. Tropicales, S.A. v. Drinkhouse, 
Supreme Court of New York, 183 N.Y.S.2d 679. The opinion 
of the court is as follows: 


JACOB MARKOWITZ, J.—The parties have waived findings of facts 
and conclusions of law. There was testimony that the defendant in the 
early morning of February 24, 1956, visited a gambling casino, known as 
the Tropicales Night Club, S.A., in Havana, Cuba, which casino was duly 
licensed by the Government of Cuba. After the loss of some money 
defendant was extended credit, received chips and continued his play. 
Upon receipt of chips as requested by him, he signed an I.0.U. At the 
conclusion of his play he had an outstanding I.0.U. in the sum of 
$12,000. He issued a check in the sum of $12,000, and the I.0.U. was 
returned to him. At the same time he cashed a check for $250 which was 
honored and paid. The check for $12,000 was issued to an individual 
official connected with the casino and indorsed by him. The testimony 
established that the accepted course of conduct in gambling casinos and 
clubs is for the acceptance of checks to the order of either “Cash” or an 
individual connected with the management of the gambling casino and 
club rather than to the gambling casino and club itself. The check was 
received by the individual as agent for the casino. The credit was ex- 
tended by the casino to the defendant. The indorsement of the check by 
the agent does not in any manner affect the ownership of the plaintiff in 
and to the check. The Tropicales Night Club, S.A., as the rightful owner 
of the check, is the proper party plaintiff. The defendant refused to pay 
the check when it was presented for payment, contending that the laws 
of New York prevail and same being a gambling debt plaintiff may not 
recover. This transaction took place in Cuba. The laws of Cuba prevail 
and not the laws of New York. In a similar situation, the case of 
Tropicales v. Milora, 7 Misc.2d 281, 156 N.Y.S.2d 942, 943, Mr. Justice 
Hecht held, “Defendant’s motion must be denied because sections 991, 
992 and 993 of the New York Penal Law do not invalidate the check even 
if given in payment of a gambling debt, since the complaint alleges that 
such a contract is enforcible in Cuba, where the check was issued” (citing 
Zeltner v. Irwin, Ist Dept., 25 App.Div. 228, 229, 49 N.Y.S. 337, 338; 
Swift & Co. v. Bankers Trust, 280 N.Y. 135, 19 N.E.2d 992). Accordingly, 
I find that plaintiff is entitled to recover from the defendant the sum of 
$12,000 plus interest from February 24, 1956. This constitutes the decision 
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Court Rules Accelerated Amount on Note Due 
Without Demand for Payment 


The indorsee of a promissory note brought suit against the 
three makers prior to maturity, alleging in part that the remain- 
ing principal and interest on the note was due by operation of 
the acceleration clause. It appeared that the note had been 
indorsed to the plaintiff and immediately thereafter his counsel 


wrote the makers and requested payment of interest which had 
become due twenty days earlier. When no interest payment 
was received suit was instituted against the makers who took 
the position that after default in the payment of interest, the 


principal was not due under the acceleration clause until 
demand was made for the accelerated amount. 


The Court, noting that this was a matter of first impression 
in the Massachusetts courts, ruled that demand for payment of 
principal was not necessary. It held that the interpretation of 
the acceleration clause was governed by the law of contracts 
and not by the negotiable instruments law in effect at the time 


of the transaction. The requirement of demand would place 
an undue burden on the plaintiff and would in effect handicap 
the enforcement of a contract. Cassiani v. Bellino et al. Sup- 
reme Judicial Court of Massachusetts, 157 N.E.2d 409. The 


opinion of the court is as follows: 


WILKINS, C.J.—This action of contract is by the indorsee against the 
three makers of a promissory note, a copy of which is set forth in the 
margin.”! The District Court judge denied the defendants’ requests for 


1 “$3175 October 30, 1956. 

“For Value Received, I, We promise to pay to Giovanni Di Ieso or order, the 
sum of thirty-one hundred seventy-five dollars in two years from this date, with 
interest semi-annually at the rate of five per centum per annum, during said term, 
and for such further time as said principal sum, or any part thereof shall remain 
unpaid; provided however, that if any default shall be made in the payment of any 
installment of principal or interest and such default continues for thirty days, the 
whole principal sum then remaining unpaid, together with interest shall, at the 
option of the holder hereof, become due and payable on demand. 
“Signed in presence of (S) Mary Bellino 
ty ene. beth ote Seta en, hess Se ROLE (S) Robert Bellino 
GIS 1., datadbbentsaecuseecamabernat leselacna (S) Lucille Bellino 

( Endorsement ) 
“Pay to the order of Angelo Cassiani 
(Signed) Giovanni Di Ieso [In margin.] 

“Secured by Mortgage of Personal Property situated in Somerville to be recorded 

in Somerville City Hall.” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1219. 





Oe rpm <p = SR on RE Or eR oo TRIER TT en or remnant orem mens * 








e 
= 
if 
2] 


it 


oe eed 


OoO1vuvdda 





ACCELERATION CLAUSE 691 


rulings and found for the plaintiff. The Appelate Division dismissed a 
report, and the defendants appealed. 

We need not extend discussion of the denial of the defendants’ first 
five requests for rulings. These were rendered inapplicable by findings 
warranted by the evidence. Whittaker v. Eastern States Engr. Corp., 
269 Mass. 451, 458, 169 N.E. 419. Wood v. Spedoni, 328 Mass. 483, 485, 
104 N.E.2d 491; M. DeMatteo Const. Co. v. Commonwealth, 338 Mass.—, 
156 N.E.2d 659. 

The sixth request was: “The provision of the note providing by its 
terms that if any default shall be made in the payment of any instalment 
of principal or interest, and such default continues for thirty days, the 
whole principal sum then remaining unpaid, together with interest shall at 
the option of the holder hereof become due and payable on demand, 
requires as a matter of law that demand must be made before suit is 
commenced.” 

The District Court judge found that the payee indorsed the note to 
the plaintiff on or about May 14, 1957 for $2,500 cash. On May 20, 1957, 
the plaintiff's counsel sent a letter to the defendants notifying them of 
the transfer and requesting payment of $77.37 interest which had 
become due on April 30, 1957. No payment having been made on the 
note, this action was begun on July 2, 1957. 

The defendants’ argument seems to run as follows. The note is for 
a term of two years with a separate provision, in case of default, for 
acceleration at the option of the holder upon demand. Under G.L. c. 107, 
§ 93,* “Presentment for payment is not necessary to charge the person 
primarily liable on the instrument.” But if the promise to pay is con- 
ditional, demand is necessary to charge such a person. See Goodfellow v. 
Farnham, 239 Mass. 590, 591, 182 N.E. 363. Because of the words “on 
demand,” it is insisted that the note in suit is conditional. No pertinent 
authority is cited. 

We cannot accept this contention. The defendants do not argue that 
they were ready and able to make payment of the installment of interest 
but did not know where to make it. See Shapiro v. Weber, 220 App.Div. 
667, 222 N.Y.S. 421. Nor is this a case where the defendants were not 
given a fair opportunity to pay. See Bardsley v. Washington Mill Co., 
54 Wash. 553, 103 P. 822, as modified by James v. Brainard-Jackson & Co., 
64 Wash. 175, 178, 116 P. 633, and Hartge v. Capeloto, 186 Wash. 538, 
542, 241 P.5. The record would not permit those arguments. 

The acceleration clause is valid. A-Z Servicenter, Inc. v. Segall, 334 
Mass. 672, 676, 138 N.E.2d 266. The note was negotiable notwithstanding 
that clause. G. L. c. 107, §24.°* Star Brewing Co. v. Higgins, 248 Mass. 
480, 481, 143 N.E. 332. See General Mortgage & Loan Corp. v. Dickey, 
274 Mass. 207, 211-212, 174 N.E. 176. To enforce a note payable on 


*Now M.G.L.A. c. 106 § 3—501(1)(b). 


** Now M.G.L.A. c. 106 § 8—106. 
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demand, the bringing of suit is in itself a sufficient demand. Burnham v. 
Allen, 1 Gray, 496, 499. Jillson v. Hill, 4 Gray, 316, 317. Farmers Natl. 
Bank of Annapolis v. Venner, 192 Mass. 531, 534, 78 N.E. 540. Cormier v. 
Brock, 212 Mass. 292, 295, 98 N.E. 1088. Goodfellow v. Farnham, 239 
Mass. 590, 591, 182 N.E. 363. Stevens v. Berkshire St. Ry., 247 Mass. 
399, 401, 142 N.E. 59. As we said as to the institution of another type of 
suit, “A more definite and insistent form of ‘written demand’ could hardly 
be imagined.” Standard Oil Co. of New York v. Y-D Supplies Co., 288 
Mass. 453, 455, 193 N.E. 66, 67. 


The defendants also argue that after default the principal was not due 
without a demand for payment of the accelerated amount. They point 
out that the plaintiff's letter asked only for the payment of interest. 
This point is of first impression in this Commonwealth. The views of 
other courts are divided. The only citation made by the defendants is 
Parker v. Mazur, Tex Civ. App., 13 S.W.2d 174, which is representative 
of the judicially declared law of Texas that in the circumstances general 
equitable principles require presentment and demand for payment of the 
accelerated amount. See Griffin v. Reilly, Tex.Civ.App., 275 S.W. 242; 
Ross v. Isaacs, Tex.Civ.App., 54 S.W.2d 182, 186; Faulk v. Futch, 147 Tex. 
253, 257, 214 S.W.2d 614, 5 A.L.R.2d 963. Another case holding that 
demand upon the maker is necessary to accelerate the payment of the 
entire debt is Berkowitz v. Kasparewicz, 121 Conn. 140, 146, 183 A. 698, 
104 A.L.R. 1326. 

To the contrary and to the effect that a demand for the full amount, 
or notice of an intention to exercise the option to collect it, is not a con- 
dition precedent to bringing suit, are cases in many jurisdictions. Some 
are of long standing. Hewitt v. Dean, 91 Cal. 5, 7-8, 27 P. 423. Hendron 
v. Bolander, 101 Colo. 414, 418-419, 74 P.2d 706; Brown v. McKay, 151 I11. 
315, 323-324, 37 N.E. 1037; Buchanan v. Berkshire Life Ins. Co., 96 Ind. 
510, 520; Swearingen v. Lahner, 93 Iowa, 147, 152, 61 N.W. 431, 26 L.R.A. 
765; Farmers’ Bank & Trust Co. v. Dent, 206 Ky. 405, 411, 267 S.W. 202; 
Johnson v. Van Velsor, 43 Mich. 208, 214-215, 5 N.W. 265; Fowler v. 
Woodward, 26 Minn. 347, 348-349, 4 N.W. 231; Morling v. Bronson, 37 
Neb. 608, 611, 56 N.W. 205; Corbett v. Ulsaker Printing Co., 49 N.D. 108, 
106-107, 190 N.W. 75, 24 A.L.R. 1047; Harrison v. Beals, 111 Or. 563, 571, 
222 P. 728. 

The interpretation of the acceleration clause is governed by the law of 
contracts and was not covered by the negotiable instruments law, which 
was in effect at the time of the transaction. See Shapiro v. Weber, supra, 
220 App.Div. 667, 669, 222 N.Y.S. 421. In the existing state of the 
authorities, we have a free choice of the rule which, to our thinking, is 
better suited to negotiable instruments and commercial practice. Ours is 
now the decision whether the signer of a note containing an acceleration 
clause upon default optional with the holder is, after default, entitled to 
a special notice, as a condition precedent to suit, that the holder has 





eee 


me err eEEe 


ee 


| 
| 
| 









mY OSs EX 


TTT TES 


ee 


a 





: 








ACCELERATION CLAUSE 693 





elected to avail himself of the benefits of that clause. A maker must be 
held to know what he signed. We do not favor placing this unnecessary 
burden upon the recovery of the loan. We are aware of no policy in this 
Commonwealth which would handicap the enforcement of a contract, 
freely made, for the repayment of cash borrowed. We are not informed 
of any reason why the defendants should be given the advantage of the 
defence asserted. It cannot be denied that before suit presentment for 
payment and demand for the full amount of the note would have pre- 
cluded this defence. Such presentment and demand could have pre- 
ceded service of the writ by the briefest period of time. 

Viewing the realities of this case, the entire principal was due, in 
any event, on October 30, 1958. There has been no attempt to pay the 
arrears. The only result of a decision in favor of the defendants would be 
to force the suing out of a new writ and another trial of a case upon the 
merits of which no valid defence has been brought forward or appears. 
We doubt that any jurisdiction which favors a special demand before the 
enforcement of an acceleration clause would deem it equitable to deny 
recovery after the unaccelerated date of maturity because demand for 
accelerated payment had not been made before instituting the suit. 

Order dismissing report affirmed. 


Dead Man’s Statute Prevents Use of Defense 
in Check Case 


The executor of the payee of five checks brought suit against 
the maker of the checks. At the trial the executor introduced 
the checks as evidence but produced no other evidence or 
testimony. The maker of the checks testified on his own 
behalf. Subsequently the plaintiff's attorney cross examined 
the maker who had claimed, over the plaintiff's timely objec- 
tion, that he had received no consideration for the checks from 
the deceased payee. 

The court ruled in favor of the plaintiff. It reasoned that 
the so called Dead Man’s Statute, that is, the statute prohibit- 
ing the use of testimony concerning a transaction or communica- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 478. 
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tion with a person now deceased, prohibited the maker of the 
checks from properly testifying that he had received no con- 
sideration. Further, the fact that the plaintiff's attorney cross 
examined the maker concerning his testimony about the lack 
of consideration did not operate as a waiver of the rule ex- 
cluding the use of the testimony since the attorney had made 
timely objection to the use of such testimony. Land v. Hart, 
District Court of Appeal of Florida, 109 So.2d 589. The opinion 
of the court is as follows: 


STURGIS, C. J. A complaint verified under oath was filed by Maurice 
Folsom against Floyd Hart, the appellee, to recover for five unpaid checks 
executed by Hart. The unsworn answer sets up the affirmative defense of 
lack of consideration for each of the checks. Folsom died prior to trial 
and the appellant, Harlow Land, who as executor of Folsom’s estate was 
substituted in his stead, appeals from a final judgment in Hart’s favor en- 
tered pursuant to the verdict of a jury. 

On the trial the plaintiff-executor introduced in evidence each of the 
original checks and rested. The only other evidence produced was the 
testimony of the defendant in his own behalf. On direct examination he 
was permitted, over plaintiff's seasonable and proper objections, to testify 
that he received no consideration for the checks that he delivered to 
Folsom, after which he was cross-examined at length by plaintiff's attor- 
ney. At the end of a colloquy between the trial judge and the attorneys 
for the parties as to the scope of the examination of the defendant as a 
witness, the trial judge instructed the jury: 


“The case will go to you as will be outlined to you by the 
Court in its charge, based upon the checks themselves which have 
been introduced in evidence, and the testimony of Mr. Hart that 
admitted that he gave the checks but that he got no consideration 
from them. All other testimony except that relating to these five 
checks will be eliminated . . . and the case will go to you solely 
upon the checks and their presumed legality and validity of the 
consideration therefor, and Mr. Hart’s testimony that he made the 
checks but he didn’t get anything for them.” 


At the conclusion of all of the evidence, plaintiff's motion for a directed 
verdict was denied; and plaintiff's post-verdict motion for judgment in ac- 
cordance with said motion for a directed verdict or, in the alternative, for 
a new trial, was also denied. 

The first point for determination is whether the testimony of the de- 
fendant to the effect that he received no consideration for the checks from 
Folsom, the payee, relates to a transaction or communication between the 
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defendant and a person who at the time of the giving of such testimony is 
deceased and, upon timely objection, should be excluded under the pro- 
visions of Section 90.05 Florida Statutes, F.S.A., commonly known as the 
Dead Man’s Statute; secondly, assuming the testimony should be excluded, 
whether one whose timely objection thereto is overruled waives the ben- 
efit of the statute by then proceeding to cross-examine the witness on the 
subject of the erroneously admitted testimony. 


In Embrey v. Southern Gas & Electric Corp., Fla., 63 So.2d 258, 263, it 
was held, in construing the statute, that transactions and communications 
embrace every variety of affairs which can form the subject of negotia- 
tions, interviews, or actions between two persons, and include every 
method by which one person can derive impressions or information from 
the conduct, condition, or language of another. 


In Small v. Shure, Fla., 94 So.2d 371, the plaintiff-executor of the estate 
of Rose Shure, deceased, who brought action to recover on written 
acknowledgments of indebtedness of the defendant, Ann Small, called 
Ann Small as a witness for plaintiff and inquired whether she received 
the money represented by each of the written instruments signed by her, 
to which she replied in affirmative. Defendant’s attorney then cross-ex- 
amined the defendant on the subject of that inquiry and reply, and the de- 
fendant—continuing in the roll of plaintiffs witness—attempted but was 
denied permission to testify that she received no consideration for the 
written promises to pay money to Mrs. Shure, the deceased, or to explain 
the circumstances surrounding the transaction. The Supreme Court held 
that the plaintiff, by making the defendant his witness and inquiring of 
her if she received the money referred to in the instruments, waived the 
protection otherwise afforded by the Dead Man’s Statute. In the case 
now on review, the plaintiff did not make the defendant his witness or in- 
quire of the witness as to transactions with the deceased until cross-ex- 
amination, prior to which his timely objection to the prohibited testimony 
had been overruled. 


On oral argument appellee admitted that the trial court was in error in 
the first instance in overruling the several objections to the critical testi- 
mony of the defendant to the effect that he received no consideration for 
the checks, but insists that by cross-examining this same witness the ap- 
pellant waived the benefit of the statute, citing Rich v. Hunter, 185 Fla., 
309, 185 So. 141, 146. That case simply holds that the parties entitled to 
the protection of the statute may waive it 


“by cross-examining the opposite party on the subject, or by any 
other conduct on the part of the class protected by the statute, evi- 
denced in the record, clearly indicating that they, knowing their 
rights under the statute, wished to waive the protection afforded 
thereby.” 
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It would be an anomaly unprecedented in the law to permit improper 
testimony to be introduced and then require the party making timely ob- 
jection to accept it in silence and not so much as cross-examine the wit- 
ness. We hold, therefore, that where timely and proper objection is made 
to evidence and the objection overruled, the objecting party is entitled to 
fully cross-examine on the subject without losing the protection afforded 
by the Dead Man’s Statute. 

Under the applicable law and the testimony before the jury in this 
cause, there was no alternative but to return a verdict for the plaintiff. 
Plaintiffs motion for a directed verdict should have been granted. Ac- 
cordingly, the subject judgment must be and it is set aside, and this cause 
is remar ded with directions to enter judgment for plaintiff. 

Wigyinton, J. and Dayton, Orvil L., Associate Judge, concur. 


Bank Liable to Judgment Creditor for Paying Out 
Funds After Attachment 


The plaintiff rendered services to a corporation named 
World Wide Gift Club, Inc. and when it was not paid in full 
for these services, it brought suit against the corporation. In- 
advertently however, it used the name World Wide Doll Club, 
Inc. in its complaint and also obtained a warrant in that name 
which was served upon the defendant bank where the corpora- 
tion kept an account. The bank, although it knew that the 
corporation used several names including World Wide Doll 
Club and World Wide Bazaar, as well as its proper corporate 
name, certified that it had no depositor by the name of World 
Wide Doll Club, Inc. The plaintiff obtained judgment against 
the corporation by default and subsequently it and the Sheriff 
brought suit against the bank on the warrant of attachment, 
alleging that after the original warrant had been served on the 
bank, it had let the depositor withdraw funds from the account. 

The court ruled against the bank. It reasoned that even 


though the plaintiff had brought suit using the improper cor- 
NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 103. 
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porate name of the defendant the bank well knew that World 
Wide Doll Club was one of the names by which the corporation 
was known. The action of the manager of the bank in contact- 
ing the corporation after the warrant was served was evidence 
that he knew which depositor the warrant referred to. More- 
over, various papers filed with the bank as well as deposit slips 
and stamps pertaining to the account indicated that the bank 
was aware of the various names used by the depositor. The 
court ruled the bank “was trifling with an order of the court 
when acting in concert with the president of Gift Club it per- 
mitted the latter to withdraw the funds from the account.” 
Graphic Offset Corporation and Combs, Sheriff, v. Franklin 
National Bank of Franklin Square, Supreme Court of New York, 
182 N.Y.S.2d 948. The opinion of the court is as follows: 


SAMUEL C. COLEMAN, J. — The plaintiff, Graphic Offset rendered 
services to a corporate entity, World Wide Gift Club, Inc., a Delaware 
corporation. It submitted bills to the Gift Club, Inc. and received three 
checks from Gift Club, Inc., in partial payment. It sought to recover the 
balance by suit. It prepared a summons and complaint naming World 
Wide Doll Club, Inc., a Delaware corporation as the defendant and it ob- 
tained a warrant of attachment against Doll Club, Inc., on the ground that 
the latter was a Delaware corporation. The warrant was served upon the 
defendant bank which certified to the Sheriff that it had no account in the 
name of World Wide Doll Club, Inc. Indeed there is no such corporate 
entity in existence. There was an account in the name of World Wide 
Gift Club, Inc., in fact, a Delaware corporation, and the bank following 
the service of the warrant permitted nearly all of the funds in that ac- 
count to be withdrawn. The plaintiff entered judgment against Doll Club, 
Inc. by default and it and the Sheriff have brought this action against the 
bank on the warrant of attachment. The bank defends on the ground 
that since there was no such depositor as Doll Club, Inc., and no such 
entity it was free to dispose of the funds of Gift Club, Inc. 


A statement of additional facts is necessary. The corporation Gift 
Club used several names in its business—World Wide Gift Club, World 
Wide Doll Club, World Wide Kennels, World Wide Bazzaar. This 
was known to the bank; the very resolution opening the account of Gift 
Club, Inc., told it so. Checks were received drawn to the order of any 
one of the four names and all checks were accepted by the bank and de- 
posited in the account of Gift Club, Inc. As the manager of the bank put 
it, the bank knew that “Doll Club was owned by Gift Club”; there was no 
segregation of accounts, “we considered all these one account” and the de- 
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posit slips and endorsement stamps contained the several names including 
one that read, though indistinctly “World Wide Doll Club, Inc.” When 
the warrant of attachment was served upon the manager of the bank he 
immediately got in touch with the president of Gift Club and told him 
“about the warrant of attachment being served in the wrong name”. Of 
course the manager knew which account was intended to be attached and 
was in fact being attached—the only account there was; he was even told 
by the president of Gift Club that the latter was going to Florida to see 
if he could settle the claim being made against it; the very claim that had 
resulted in the attachment. It was after this conversation that the de- 
fendant permitted the funds to be withdrawn. 

In these circumstances it seems to be that the bank is liable to the 
judgment creditor. The bank should not be permitted to rely on general 
language that an attachment proceeding is closely regulated by statute; 
all these regulations preceded the bank’s conduct. It was served with an 
order of the court valid on its face directing it to turn over to the Sheriff 
money belonging to Doll Club, Inc. The plaintiff should have sued Gift 
Club, to be sure;—but the bank knew from the very documents served 
upon it and from the papers filed with it and from the deposit slips and 
stamps (even omitting the manager's conversation with the president of 
Gift Club) that Doll Club was one of Gift Club’s names; that Doll Club’s 
funds were Gift Club’s and vice versa; and that Gift Club, Inc., was in 
fact a Delaware corporation. It was trifling with an order of the court 
when acting in concert with the president of Gift Club it permitted the 
latter to withdraw the funds from the account. 


The three cases mainly relied on by the defendant (Cotnareanu v. 
Chase Nat. Bank, 271 N.Y. 294, 2 N.E.2d 664; Hayden v. Nat. Bank of 
State of New York, 130 N.Y. 146, 29 N.E. 143; Gittings v. Russel, 114 App. 
Div. 405, 99 N.Y.S. 1064, affirmed 187 N.Y. 538, 80 N.E. 1110) are inapplic- 
able because there the position of the respective defendants was that the 
warrant of attachment did not give sufficient notice as to whose property 
was being attached. Of course the defendant here had notice. Moreover 
the statute under which these cases were decided has since been amended 
(Civil Prac. Act, § 917, amended 1940). And if the bank had doubts, 
Section 924 of the Civil Practice Act provides a remedy by which they 
can be dispelled. 

There will be judgment for the plaintiffs for $8,215.19 to be applied by 
the Sheriff to the satisfacton of the judgment heretofore obtained by 
Graphic. That judgment is still outstanding, a motion by Gift Club, Inc., 
to have it vacated on the ground that it is a nullity unenforceable against 
Gift Club, Inc., having been denied. 

The bank has a third-party complaint against Gift Club, Inc. I think it 
should recover on that complaint. By hypothesis a judgment has been 
obtained against Gift Club, Inc., not under its technically correct name, 
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but under a name which it presumed to use and which it encouraged 
others to use. It was aware that the claim was really being made against 
it, and as between it and the bank the ultimate burden should fall on it. 
The conduct of neither can be condoned, but Gift Club deliberately with- 
drew its funds in order to thwart the efforts of a bona fide creditor to ob- 
tain payment and in defiance of a court order which it knew was directed 
to it. 





Collecting Bank’s Notice of Maturity 
By Mail Upheld 


Plaintiff, payee of a note, brought suit against the collecting 
bank, alleging that the bank’s notice of the maturity to the 
maker of the note was inadequate and permitted an indorser 
to be relieved of liability on the note to the payee’s detriment. 
The collecting bank, according to the practice and the custom 
of banks in the area, had mailed a notice to the maker that 
the bank held the note which would mature in 10 days, and 
inquired what disposition was to be made of the note. No 
further presentment was made and when payment was not 
made the note was duly protested. 

The court ruled in favor of the collecting bank. It indi- 
cated that although the procedure of mailing the notice to the 
maker 10 days prior to maturity was not strictly according to 
the provisions of the Negotiable Instruments Law, it was 
proper because it was the accepted practice and custom of the 
banks in defendant's area to make presentment in this manner. 
Batchelder v. Granite Trust Company, Supreme Judicial Court 
of Massachusetts, 157 N.E.2d 540. The opinion of the court is 
as follows: 


SPALDING, J.—The declaration in this action of contract alleges 
that the plaintiff was the holder of a promissory note which it placed 
in the defendant’s hands for collection and that due to the defendant’s 
failure to make proper presentment to the maker, the indorser, from 
whom the plaintiff would otherwise have been able to collect the amount 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition)§ 1300. 
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of the note, was discharged. The case was heard by a judge on evidence 
and agreed facts, and he made a general finding for the defendant. 

We summarize the pertinent evidence as follows: The defendant 
operates a bank in Quincy. The plaintiff for some time prior to 1946 
had been the president, treasurer, and sole stockholder of C. H. 
Batchelder Co. In January, 1946, he entered into negotiations with one 
George E. Felton which resulted in the sale on April 1, 1946, of the 
major portion of the assets of C. H. Batchelder Co. (hereinafter called 
the company) to C. H. Batchelder Co., Inc. (hereinafter called the 
corporation), which was organized by Felton to continue the business 
of the company. Under the agreement of sale payment for the assets 
was to be partly in cash and partly by three interest bearing promissory 
notes, payable to the company, each in the amount of $5,000. The 
maturity dates of the notes were March 31, 1947, March 31, 1948, and 
March 31, 1949, respectively. Each note was signed on behalf of the 
corporation by Felton as chairman of its board of directors and each 
was indorsed by Felton individually. In this form they were delivered 
to the plaintiff. Thereafter the notes were indorsed by the company to 
the plaintiff and he in turn indorsed them in blank. In none of the 
notes was either the place of payment or the address of the maker 
specified. The defendant was not a party to any of the foregoing trans- 
actions. 

On April 29, 1946, the plaintiff placed the three notes with the 
defendant for collection. The first note was paid at the defendant’s 
bank on its due date March 31, 1947. The second note was not paid 
at maturity and was returned by the defendant to the plaintiff. Shortly 
thereafter it was paid by the corporation directly to the plaintiff. The 
third note—and this is the note involved in the present controversy— 
except for payments of interest down to March 31, 1948, remains unpaid. 

The following was agreed to by the parties: “At all times material 
to this action, it was the practice and usage of . . . [the defendant], when 
holding a note for collection such as the notes . . . [here] to send a notice 
by mail to the maker about ten days before the due date, informing 
him that the bank held the note, that it would fall due on a date specified, 
and inquiring what disposition he wished to make of it. . . . The bank 
continued to hold the note at its office through banking hours on the 
date of maturity. If it was not paid by the close of banking hours, 
the bank turned it over to a notary public to make a demand at the 
bank and send out notices of protest to the maker, payee and all indorsers. 
It was not the custom of the bank to have someone take the note itself 
to the maker's place of business or residence.” It was also agreed that 
this procedure was followed with respect to the three notes placed with 
the defendant by the plaintiff. 

On March 31, 1949, the third note was turned over to one Cameron, 
a notary public, who was also employed by the defendant. Cameron 
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stamped on the note “Protested for Non-payment, Mar. $1, 1949.” 
Notices of protest properly addressed were sent by mail to the corpora- 


nce 





ant | _ tion, to the company, and to Felton. The third note was returned to the 
946 | ~~ plaintiff on April 21, 1949. 
H. The maker of the third note (the corporation) was duly adjudged 
me | _ bankrupt on April 18, 1949, upon an involuntary petition filed on April 
the | 15, 1949. 
led | Felton, “the indorser of the third note, is a man of means and would 
the have been able to pay any judgment which might have been entered 
ess against him . . . as such indorser .. . ” 
ets The questions for decision arise out of exceptions taken by the 
ory | Plaintiff to certain rulings on evidence and to the denial of his fourth 
the | request for ruling. 
nd | The fourth request asked the judge to rule that the defendant did 
the | not make proper presentment of the third note. Inasmuch as the facts 
ich relating to presentment were agreed this presents a question of law. 
ed The request was rightly denied. 
to Since this case arose prior to the adoption of the Uniform Com- 
he mercial Code the rights of the parties must be governed by the negotiable 
cer instruments law, G.L. c. 107, §§ 94—97.1 Section 96 of that statute pro- 
ns- vides that “Where no place of payment is specified, and no address is 
given” “[p]resentment for payment is made at the proper place” when 
he “the instrument is presented at the usual place of business or residence 
ts of the person to make payment.” And § 97 requires that the instrument 
id must be exhibited at the time payment is demanded. The plaintiff 
tly argues that this case is governed by these provisions, and since the 
he defendant did not strictly comply with them, it failed to make proper 
= presentment. 
id. Prior to the adoption of the negotiable instruments law in 1898, it 
ial was well settled in this Commonwealth in situations similar to this that 
en a written demand mailed by a bank to the maker of a note to pay the note 
se at the bank on the due date was sufficient to make the offices of the bank 
ng the place of payment. Freeman v. Boynton, 7 Mass. 483,486; Whitwell 
d v. Johnson, 17 Mass. 449, 452; Grand Bank v. Blanchard, 23 Pick. 305. 
ak And it has been said that “such previous notice to the promisor, and 
he neglect on his part to pay the note at the bank, are a conventional 
rs, demand and refusal, amounting to a dishonor of the note.” Mechanics’ 
he j Bank at Baltimore v. Merchants’ Bank, 6 Metc. 13, 24; President, etc., of 
-;, | Warren Bank v. Parker, 8 Gray 221. A physical exhibition of the note 
If ' was not required. Freeman v. Boynton, 7 Mass. 483, 486; Gilbert v. 
om Dennis, 8 Metc. 495, 496-497. We are not aware of any case decided 
th since 1898 which holds that the language of G.L. c. 107, §§ 96, 97, either 
approves or disapproves the earlier practices sanctioned by our common 
n, law. 


1 Now M.G.L.A. c. 106 §§ 3-503 to 3—505. 
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It has been said that the negotiable instruments law did not cover 
the entire field and that where no provision of the act controls, the 
rights of the parties are governed by the common law. Union Trust 
Co. v. McGinty, 212 Mass. 205, 206, 98 N.E. 679; South Boston Trust 
Co. v. Levin, 249 Mass. 45, 49, 148 N.E. 816. See G.L. c. 107, § 22.? 
And even where the negotiable instruments law purports to deal with 
a subject and is not sufficiently explicit, resort may be had to the prior 
case law. Commercial Trust Co. v. New England Macaroni Mfg. Co., 
247 Mass. 366, 141 N.E. 285. Thus, in the case last cited this court held 
that although a strict construction of G.L. c. 107, § 97, would require 
the actual exhibition of the instrument where payment is demanded, 
the adoption of the statute did not change the previously established 
rule that, where payment is to be made at a bank, it is presumed that 
the note was at the bank on the day of maturity and that proof of its 
exhibition was not required. 

It could be argued that a strict construction of § 96 would call for 
different presentment procedure than that employed by the defendant. 
But we are not disposed to construe that section as abrogating a rule 
which has been so deeply embedded in our law. Our common law rule 
arose from the custom of merchants, the development of which was 
described by Chief Justice Shaw in these terms: “. . . the custom of 
the banks of Massachusetts, of sending a notice to the maker of a note 
to come to the bank and pay it, and treating his neglect to do so during 
bank hours, on the last day of grace, as a dishonor, and all parties 
acquiescing in, and consenting to, such neglect as a dishonor, has become 
so universal and continued so long, that it may well be doubted, whether 
it ought not now to be treated as one of those customs of merchants, 
of which the law will take notice, so that every man, who is sufficiently 
a man of business to indorse a note, may be presumed to be acquainted 
with it, and assent to it, at least, until the contrary is expressly shown.” 
Grand Bank v. Blanchard, 23 Pick. 305, 306. See Mechanics’ Bank of 
Baltimore v. Merchants’ Bank, 6 Metc. 18, 23-24. If conformity to 
custom need be shown, it was not lacking. The bank followed its usual 
practice in dealing with this note. Its practice was similar to that of 
the other local banks. The payee, maker and indorsers of this note 
were acquainted with this practice, since it was followed in making 
demand for payment of the two earlier notes, and they acquiesced in its 
use with regard to them. 

It is worthy of note that the Uniform Commercial Code, which 
became law in this Commonwealth on October 1, 1958, although not 
applicable here, would sanction the presentment procedure followed 
by the defendant. See G.L. c. 106, §§ 3-504, 4—210,* inserted by 
St.1957, c. 765, § 1. 


2Now M.GLL.A. c. 106 § 1—103. 
3 General Laws c. 106, § 4—210(1), provides: “Unless otherwise instructed, a collect- 
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The plaintiff offered in evidence two volumes of testimony in an 


mal action previously tried in which the present plaintiff sought to recover 
ust against Felton on his indorsement and in which there was a finding for 
ust Felton. This evidence was excluded and the plaintiff made an offer of 
29,2 proof that this evidence would “prove that in fact the issues in said case 
vith were whether presentment had been properly made . . . and whether 
rior the failure to make such presentment relieved the indorser Felton from 
Xo. liability.” The plaintiff further offered in evidence the pleadings in 
eld that case, the requests for rulings and the action of the court with 
lire respect to them, and the finding of the court. This evidence was like- 
led wise excluded and appropriate offers of proof were made. To all of 
rare these rulings the plaintiff excepted. In so far as this evidence was 
hat offered to establish the fact of improper presentment it was properly 
its excluded. The defendant was not a party to the former action nor was 

it in privity with any party. What happened in that case was res 
for inter alios and could not affect the defendant. Pesce v. Brecher, 302 
nt. Mass. 211, 19 N.E.2d 36. See President, etc., of Warren Bank v. Parker, 
ule 8 Gray 221, 228. We assume that some of the evidence offered might 
alle have been admissible for the limited purpose of showing that the plain- 





tiff had sued the indorser without success, but even on this assumption 


ae the plaintiff was not harmed. The basic and decisive question in the 
ye case at bar was whether the presentment procedure followed by the 
ing defendant was proper. In order to prevail the plaintiff had to show that 
Nes it was not. Since we hold that the procedure followed was proper the 
“a plaintiff has no case and that would still be so even if this evidence had 
her been admitted. 
ats, Exceptions overruled. 
itly ing bank may present an item not payable by, through or at a bank by sending to 
ted the party to accept or pay a written notice that the bank holds the item for accept- 

» ance or payment. The notice must be sent in time to be received on or before the 
=. day when presentment is due and the bank must meet any requirement of the party 
of to accept or pay under section 3—505 by the close of the bank’s next banking day 
to after it knows of the requirement. 
ual 
of 
ote | BANK STATISTICAL VOLUME READY FOR 
ing | DISTRIBUTION 
its The Board of Governors of the Federal Reserve System has 

| announced that it has ready for distribution a volume entitled 

ich § All-Bank Statistics, 1896-1955. Its purpose is to provide bankers 
not («of with a hasis of historical banking data and to furnish them with 
red reliable figures relating banking and monetary forces to changing 
by levels of economic activity over the past 60 years. The book is 


available at $4.00 a copy from the Division of Administrative 
Services, Board of Governors of the Federal Reserve System, 
Washington 25, D.C. 
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Indorser Held Not to be Accommodating Party 
on Note 


A corporation executed a note to the plaintiffs order in 
an amount owed to the plaintiff by the corporation. At the 
time the note was executed the plaintiff asked the defendant, 
the president of the corporation, to indorse the note “telling 
him that his indorsement would enable appellant ( plaintiff) to 
do some financing.” The note was in fact used by the plaintiff to 
obtain the contemplated financing and later he was forced 
to take it up. He then brought suit against the defendant as 
indorser who claimed that he was not liable because he had 
signed the note only as an accommodation to the plaintiff so 
the latter could use it as security. 

The court ruled in favor of the plaintiff. It reasoned that 
in the absence of a clear agreement that the defendant signed 
the note only as an accommodation he was in fact an indorser 
and therefore liable as such. Testimony by the defendant at 
the trial was that “Mr. Culberson (plaintiff) understood it the 
moment the note was made I was not liable. It was just out 
of a gesture in helping him get his deal that the note was 
signed.” The court indicated that this language was not evid- 
ence of probative force that there was any kind of an agreement 
or understanding that the defendant was not to be liable on his 
indorsement. Further, it was not an indication that the defen- 
dant had intended to be bound by his indorsement in any other 
capacity than as an indorser. Culberson v. Hawkins, Court 
of Civil Appeals of Texas, 321 S.W.2d 140. The opinion of the 
court is as follows: 


WERLEIN, J.—Appellant, James V. Culberson, filed this suit on a 
promissory note dated December 4, 1956, for $841, payable to his order 
in three monthly installments, executed by Greer, Hawkins & Aguillard, 
Inc. by S. Wendell Hawkins, President, and endorsed by S. Wendell 
Hawkins. Hawkins pleaded that he was an accommodation endorser; 
that the note was without consideration as to him, and that he endorsed 


the same solely to enable appellant to borrow money thereon. The 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition)§ 682. 
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testimony showed that appellant did in fact borrow money from the 
National Bank of Commerce of Houston with the note in question as 
collateral. Thereafter, appellant was forced to take up the note. The 
note was given by the corporate defendant, Greer, Hawkins & Aguillard, 
Inc., for an indebtedness it owed appellant. It was undisputed that 
appellant was entitled to recovery against the corporation, and it is not 
a party to this appeal. The case was tried to the court without a jury 
and at the conclusion of appellant’s evidence the court granted appellee’s 
motion for judgment on the ground that the evidence showed Hawkins 
to be an accommodation endorser for appellant. 


Appellant’s First Point of Error is that the court erred in denying 
appellant judgment against Hawkins since at the time he signed the 
note as endorser appellant and appellee Hawkins had made no agree- 
ment whereby appellant would hold Hawkins harmless from liability. 

Appellant was in need of funds and after consulting with his father- 
in-law, an attorney and with the National Bank of Commerce of Houston, 
a note was prepared by appellant’s attorney for execution by Greer, 
Hawkins & Aguillard, Inc., in the sum of $841, which represented the 
balance owed appellant by the corporation. Appellant at the time he 
obtained the signature of the corporation on the note then asked 
Hawkins to endorse the note, telling him that his endorsement would 
enable appellant to do some financing. Appellee testified that he en- 
dorsed the note strictly as a favor to appellant so that appellant might 
negotiate a loan from the bank. 

The trial court was not requested to and did not file any Findings 
of Fact or Conclusions of Law. Therefore we must presume in favor 
of the trial court’s judgment that it found every fact which has basis in 
the evidence in such way as to support the result reached. 


The evidence is undisputed that there was no agreement between 
appellant and appellee that appellee would not be liable on his endorse- 
ment or that appellant would hold appelee harmless from liability. 
Appellee testified the agreement was that he would endorse the note 
on the reverse side to assist appellant in making his loan but that he 
knew of no agreement under which he was not to be liable on his 
endorsement. Appellee was asked, “But did you have an agreement 
that you were not to be liable on your endorsement?”, to which he 
replied, “Well, it was understood all the time it was for the corporation.” 
(Emphasis supplied) The question was repeated, and appellee testified, 
“I know of no agreement like that.” 

To the question as to whether he told his attorney the facts as he 
saw them, appellee testified, “I told him the facts as I saw them, yes, 
sir. I don’t think I have ever used the word ‘accommodation.’ In fact, 
the first I even knew of an accommodation note was the way you used 
the word.” Appellee then testified to questions as follows: 
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“Q. But you still say at the time you and Jim Culberson did 
not have an agreemnt, that you, individually, were to be held 
harmless on this note and were not to be held liable for it? A. 
Yes, sir. 

“Q. There was no such agreement between you and Jim 
Culberson? A. No, sir. 


2 oS oO oS eS 


“Q. Did you tell him Culberson you were not liable on this 
note? A. Mr. Culberson understood it the moment the note 
was made I was not liable. It was just out of a jesture in helping 
him get his deal that the note was signed.” 


This Court is called upon to determine whether under the foregoing 
testimony appellee Hawkins was an accommodation endorser, in the ab- 
sence of some agreement, express or implied, or some understanding 
between the parties that appellee would not be liable on his endorsement 
or would be indemnified by appellant if he was called upon to pay the 
note. 

Article 5936, Sec. 63, Vernon’s Ann. Tex.Civ.St., Negotiable Instru- 
ments Act, provides: 


“A person placing his signature upon an instrument otherwise 
than as maker, drawer or acceptor, is deemed to be an indorser, 
unless he clearly indicates by appropriate words his intention to be 
bound in some other capacity.” 

Section 64 provides: 

“Where a person, not otherwise a party to an instrument, places 
thereon his signature in blank before delivery he is liable as 
indorser, in accordance with the following rules: 

“1. If the instrument is payable to the order of a third person, 
he is liable to the payee and to all subsequent parties. 


oc °o oO o o 


“3. If he signs for the accommodation of the payee, he is liable 
to all parties subsequent to the payee.” 


Under Sec. 64, subd. 1, when appellee Hawkins endorsed the note in 
question before delivery thereof, he became prima facie liable to Culber- 
son on his endorsement. 

Section 29 of Article 5933, V.A.T.S., the Negotiable Instruments Act, 
provides: 


“An accommodation party is one who has signed the instru- 
ment as maker, drawer, acceptor, or indorser, without receiving 
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value therefor, and for the purpose of lending his name to some 

other person .. .” 

Section 29 of the Negotiable Instruments Act does not state anything 
with reference to a nonliability or indemnity agreement. There are 
authorities in this State, and elsewhere, however, which clearly show that 
there must be such an agreement or understanding between the parties 
in order for the maker or indorses of a note to have the status of an 
accommodation maker or endorser in the legal sense. 

See 6 Tex.Jur., p. 725, Bills and Notes, Sec. 105, where it is stated: 


“But it is said that it is only in those cases where the note is 
executed for the sole purpose of its negotiation by the payee in 
order that he may obtain credit thereby, and under an agreement 
that he is to provide for payment at maturity and indemnify the 
maker, that the instrument becomes in law accommodation paper 
for the payee...” 


In the case of Magill v. McCamley, Tex.Civ.App., 182 S.W. 22, 
writ ref., this Court through Chief Justice Pleasants stated: 


“The facts averred in paragraph 3 of the answer show that the 
note sued on was executed for an amount then due by the land 
company. The note was payable 12 months after date, and its 
execution necessarily extended the time of payment of the then due 
account. This was a sufficient consideration for the note. Thhe fact 
that the plaintiff stated to these appellants, before they executed 
the note, that he was hard pressed for money and that if they would 
sign the note with the other defendans he could sell it to Mr. 
Pierce and ‘get money thereon,’ and that it would be an accom- 
modation to him if appellants would execute the note, and that 
appellants signed the note upon this state of facts, present no 
defense to plaintiff's suit. It cannot be inferred from these facts 
that either plaintiff or appellants understood or intended that 
appellants would not be held liable on the note. Certainly there 
was no agreement, expressed or implied, on plaintiffs part, to 
protect appellants against the liability incurred by them by signing 
a note for a debt due by their comakers, and they cannot upon the 
facts stated claim to be relieved of their contract undertaking to 
pay plaintiff the amount due upon the note. 

“In Parker v. Lewis, 39 Tex. [894] 395, cited by appellants, 
there was an agreement by the payee of a bill of exchange with the 
drawee that, if the latter would accept the bill so as to enable the 
payee to raise the money thereon, he, the payee would protect 
the drawee against any liability thereon. 

“A similar state of facts existed in the case of Central Bank & 
Trust Co. v. Ford, Tex.Civ.App., 152 S.W. [700], 704, [705], also 
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cited by appellants. The facts of these cases easily distinguish 
them from the instant case.” 


In Brinker v. First National Bank of Cleveland, 16 $.W.2d 965, 967, 
reversed on other grounds, Tex.Com.App., 37 S.W.2d 136, the Austin 
Court of Civil Appeals, through Chief Justice McClendon, used this 
language: 


“The fact that a party who signs a note as maker himself 
receives no consideration does not necessarily constitute him an 
accommodation maker for the payee. In legal acceptation, accom- 
modation as applied to notes and other paper has a technical 
meaning and is not used in its broadest popular sense. The fact 
that the payee may receive benefit or be accommodated by or 
may solicit the signature of a party who receives no consideration 
therefor does not constitute such party an accommodation maker 
for the payee. It is only in those cases where the note is executed 
for the sole purpose of its negotiation by the payee in order that 
he may obtain credit thereby, and under an agreement that he 
is to provide for payment at maturity and indemnify the maker, 
that the instrument becomes in law accommodation paper for the 
payee. These principles are established by the following cases, 
which in their facts are, if anything, stronger than the case at 
bar. Magill v. McCamley (Tex.Civ.App.) 182 S.W. 22; Nalitzky 
v. Williams, 3 Cir., 237 F. 802; Skagit State Bank v. Moody, 86 
Wash. 286, 150 P. 425, L.R.A.1916A, 1215; German American State 
Bank v. Watson, 99 Kan. 686, 163 P. 637. (Emphasis ours ) 

“It is clear from these authorities, if authority were necessary, 
that Brinker under the above evidence was not an accommoda- 
tion maker for the bank, and this defense is unavailing.” 


In the case of Paden v. American State Bank & Trust Co., Tex.Civ. 
App., 103 S.W.2d 248, writ dism., the court quoted with approval in 
its entirety the foregoing statement from the Brinker case. 

In the case of First National Bank of Fort Worth v. Brown, Tex. 
Civ.App., 172 S.W.2d 151, ref. w. o. m., Judge Speer in his opinion 
cited, apparently with approval, the Brinker and Paden cases, supra. 

See also 11 C.J.S. Bills and Notes § 737 b, p. 286, where it is stated in 
bold type: 

“Accommodation paper is a bill or note to which the acceptor, 
drawer, maker, or indorser has put his name without considera- 
tion, for the purpose of accommodating by a loan of his credit 
some other person who is to provide for the bill or note when it 
falls due.” (Emphasis supplied) 


In Lampp v. Farmers’ Nat. Bank of Hillsboro, 29 S.W.2d 803, 804, writ 
ref., the Waco Court of Civil Appeals stated: 
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“Our courts have specifically laid down the doctrine, in State 
Banking Board v. James, Tex.Civ.App., 264 S.W. 145, 149, par. 3, 
that: ‘An accommodation note, is one to which the accommodating 


. = party puts his name without consideration, for the purpose of bene- 

in fiting or accommodating another party who desires to raise money 

Lis on it, and who is to provide for the note when due.” (Emphasis 
supplied. ) 


See Handbook of the Law of Bills and Notes, by Charles P. Norton, 
Fourth Ed., Hornbook Series, Sec. 82, p. 236, where it is stated: 


“The accommodated party impliedly contracts; 
“(a) That he will pay the bill or note. 
“(b) That he will repay the accommodation party for all loss 
incurred, if that party is compelled to pay in case of his default.” 
See Footnote 22, page 236, Id., as follows: 


“It is because of this promise or the promise to indemnify the 
accommodating party that the accommodated party cannot recover 
from the accommodation party on the bill or note. Peterson v. 
Tillinghast [6 Cir.], 192 F. 287, 112 C.C.A. 545 (N.LL.); Flinch 
v. Wood, Sup., 145 N.Y.S. 51 (N.LL.); Kragnes v. Kragnes, [125] 
(Minn. ) [118], 145 N.W. 785; Central Bank & Trust Co. v. Ford 
(Tex.Civ.App.) 152 S.W. 700. The obligation on the part of 
the accommodated party to pay the full amount due on the note 
or bill at maturity or to indemnify the accommodation party 
against loss by reason of his having to pay it is what makes the 
instrument accommodation paper. . . . So where the agreement of 
the party to whom the credit is lent is not to entirely take care 
of the instrument or to repay the entire loss by reason of the 
payment of it, the obligation is not made entirely for the former’s 
accommodation—it is not called accommodation paper at all. 
Such is the case of ordinary joint makers, where each promises 
the other to pay one-half of the amount due. 


In the cases which we have examined, the finding or judgment of 


: the court that a maker or endorser was an accommodation party for 
the payee is generally based upon proof of a definite agreement or under- 
: standing of nonliability or indemnity. 


See Peterson v. Tillinghast, 6 Cir., 192 F. 287, in which a promise 
of nonliability was shown to prove the note was executed solely for 
accommodation of the payee. 

In Central National Bank of Waco v. Lawson, Tex.Civ.App., 7 S.W.2d 
915, affirmed Tex.Civ.App., 27 S.W.2d 125, the jury found in answer to 
the single issue submitted that the bank through its president, 
McCullough, agreed with Lawson that he would never be called upon 
to pay the note and that he was simply lending his name to the bank 
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in that manner for the purpose of relieving the bank from criticisms, 
if any, being made by the bank examiners. 

In Central Bank & Trust Company v. Ford, Tex.Civ.App., 152 S.W. 
700, writ ref., there was evidence of an expressed agreement or under- 
standing that the note would not be enforced or create a liability 
against the maker. In Callery v. Lyons, 292 N.Y. 15, 53 N.E.2d 376, 377, 
the evidence showed “. . . that there was an understanding or agree- 
ment, express or implied, that, as between defendant and the payees, 
there would be no liability of the former to the latter because of such 
indorsement.” The court stated: 


“It was not essential that anyone should say to defendant in 
specific words that he would not be held liable on the said note. 
George v. Bacon, 138 App.Div. 208, 209, 210, 123 N.Y.S. 103. If 
upon the whole record the jury were justified in concluding that 
such an agreement was made or that such an understanding 
existed, plaintiffs could not recover upon his indorsement.” 


As above stated, appellee, when asked whether he told Culberson he, 
appellee, was not liable on the note, testified: “Mr. Culberson under- 
stood it the moment the note was made I was not liable. It was just 
out of a jesture in helping him get his deal that the note was signed.” 

We do not think that this language constitutes any evidence of 
probative force that there was any kind of agreement or understanding 
between the parties that appellee was not to be liable on his endorse- 
ment. Such statement was a conclusion on the part of appellee, with 
no factual support in the record. Appellee was undertaking to state 
what appellant’s mental concept might have been. 

Under the Texas cases supra, appellee could not be an accommoda- 
tion endorser in the absence of an agreement or understanding, express 
or implied, that he would not be liable on his endorsement or that he 
would be indemnified if called upon to pay the instrument. See also 
Wittemann v. Sands, 238 N.Y. 434, 144 N.E. 671, 678, in which it is 
stated with respect to the Negotiable Instruments Law: 


“As before the statute the payee was permitted to show the 
exact transaction and an agreement upon the part of the indorser 
to become liable to him, so now under the statute the indorser 
may show by parol evidence that he is not liable to the payee by 
reason of an agreement to the contrary.” 


The burden of proving an accommodation endorsement rests upon 
the endorser. Baggish v. Offengand, 99 Conn. 683, 122 A. 790, Teague 
v. Farmer’s State Bank of Center, Tex.Civ.App. Beaumont, 55 S.W.2d 
639. 

In the instant case, appellee has failed to prove that he is not liable 
to appellant by reason of an agreement to the contrary. He has also 
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failed to show or indicate by appropriate words his intention to be 
bound by his endorsement in any other capacity than as an endorser. 
Section 63, Negotiable Instruments Law. See Haddock, Blanchard & 
Co. v. Haddock, 192 N.Y. 499, 85 N.E. 682. 

Appellee contends that he should not be held liable on his endorse- 
ment because he received no value. The Texas authorities, supra, indi- 
cate that liability vel non of an endorser is not dependent upon a 
consideration moving to him where he endorsed the instrument before 
delivery, as in the instant case. A consideration moving alone to the 
principal maker of the note is sufficient. See also Gilbreath v. Cage & 
Crow, Tex.Civ.App. El] Paso, 198 S.W. 972; Bonner Oil Co. v. Gaines, 
108 Tex. 232, 191 S.W. 552; Cantu v. Briscoe Motor Parts, Inc., Tex.Civ. 
App. San Antonio, 79 S.W.2d 923. 

There is no evidence in the record sustaining the trial court's 
judgment denying appellant recovery against appellee on his endorse- 
ment of the note in question. 

Such judgment as concerns appellee individually is reversed and 
judgment is here now rendered that appellant, James V. Culberson, 
recover of and from appellee, Wendell Hawkins, on said note the sum 
of $1,042.03, together with all costs of court, of which sum $947.30 shall 
bear interest at the rate of 10% per annum from April 22, 1958, the 
date of the trial court’s judgment, and $94.73 shall bear interest at 6% 
per annum from said date. 

Reversed and rendered. 


INTER VIVOS GIFT OF BANK ACCOUNT 
TO DAUGHTER UPHELD 


Nemcek v. Central City National Bank, Pennsylvania 149 Atl. 2d 533 


Where a mother and daughter opened a joint savings account 
and both signed signature cards indicating that the title of the 
account would go to the survivor in the event of the death of the 
other joint depositor but where the caption of the account indicated 
that the account was in the name of the mother and was payable 
to the daughter at the mother’s death, a court held there was a 
valid inter vivos gift to the daugther. The gift was not void for 
being a testamentary disposition and was not revoked by a will of 
the mother executed after the account was created. For similar 
decisions see B.L.J. Digest (Fifth Edition) § 442. 











FEDERAL BANKING LAWS 


By F. GLOYD AWALLT of the Washington, D. C. Bar 





Notes from Washington pertaining to federal banking legislation 


and the regulation of banks by supervisory agencies. 





Legislation 

The President has signed into law S. 1120 (P. L. 86-114) 
which amends the National Bank Act and the Federal Reserve 
Act with respect to the reserves required to be maintained by 
member banks of the Federal Reserve System. The bill author- 
izes the Federal Reserve Board to treat all or part of vault cash 
as reserves, this amendment to take effect immediately. It 
provides for gradually eliminating the “central Reserve city” 
classification, so as to divide all member banks into two classi- 
fications (Reserve city banks and country banks). The Board 
is given three years to make the necessary adjustments to elim- 
inate this classification. The Board’s authority to allow in- 
dividual banks in central Reserve cities and Reserve cities to 
carry lower reserves is broadened. This authority is now 
limited to banks geographically situated in outlying districts of 
cities. The bill allows adjustments according to the nature of 
the bank’s business, rather than according to where the bank 
is located physically. It further provides that in any case in 
which there is more than one holding company affiliate with 
respect to the same bank or group of banks, the establishment 
and maintenance of the reserve by only one of such holding 
company affiliates, designated by the Board under such condi- 
tions as the Board may prescribe, shall constitute compliance 
with the Act. 

The President has also signed H. R. 7789 (P. L. 86-112) 
which amends paragraph (b) of section 401 of the National 
Housing Act so as to provide for married savers in community 
property states the same amount of insurance on their savings 
accounts in savings and loan institutions insured by the Federal 
Savings and Loan Insurance Corporation as married savers re- 
ceive for the same accounts in states which do not have com- 
munity property laws. In states which do not have community 
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property laws, the statute has been interpreted to permit a 
husband and wife to have three savings accounts, each insured 
up to $10,000 in one institution: one account in the name of 
the husband, one account in the name of the wife, and a third 
account in their joint names. The new law extends this cover- 
age to states having community property laws. 

The Senate Committee on Banking and Currency has re- 
ported out a bill, S. 1173, to amend section 24 of the Federal 





- Reserve Act to exempt real estate loans guaranteed by states 
-Y from its provisions. The bill would authorize national banks 
ry to make real estate loans guaranteed by the faith and credit 
sh of a state, without regard to the restrictions imposed by that 
It section of the Act. It will enable national banks to make loans 
1 for industrial development projects where applicable state law 
ge provides that the state or a state agency can pledge the state’s 
rd faith and credit to meet the obligation. 
“ There has been introduced in the Senate, and favorably 
a reported by the Committee on Banking and Currency, a bill, 
ws S. 1798, to amend the Federal Deposit Insurance Act so as to 
of | eliminate the present requirement that banks acting as fidu- 
of | Ciaries must pay assessments to the Federal Deposit Insurance 
k Corporation on trust funds deposited in uninsured mutual 
a savings banks, when the funds so deposited are, in most cases, 
h not protected by the Federal Deposit Insurance Corporation. 
- The Senate Committee on Finance has concluded hearings 
.g on S. 2213, S. 2281 and S. J. Res. 113, all of which deal with 
i. | the power of states to impose income taxes on income derived 
- exclusively from the conduct of inter-state commerce. These 
were introduced in an effort to nullify a recent decision of the 
) Supreme Court which held that income derived from outside 
al the home state of a business is taxable by the state in which 
y | itis accrued. This could have a far-reaching effect on banks, 
ss | as well as other types of businesses. 
> 
al Several measures designed to accomplish this same purpose 
7 have been introduced in the House. One, H. R. 8148, in 
" addition to providing that no state shall impose a tax upon the 
ry income of any business engaged in interstate commerce, unless 


such business maintained a stock of goods, an office, warehouse, 
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or other place of business in such state, provides for the estab- 
lishment of a Commission on State Taxation of Interstate 
Commerce for the formulation of a proposal for an equitable 
solution to the problem. Another, H. R. 8336, specifically 
provides that in the case of financial institutions engaged in 
the business of lending money under the lending laws or other 
regulatory acts of more than one state, it shall be unlawful for 
any state to tax or to attribute any part of the income as a 
measure of tax income derived exclusively from operations 
of such financial institutions in states beyond the territorial 
jurisdicition of the taxing state, provided that such financial 
institution shall not be entitled to deduct expenses for its 
operations outside and beyond the territorial limits of the taxing 
state. A subcommittee of the House Judiciary Committee 
has scheduled hearings on the matter for late October. 


A bill, H. R. 8159, making technical amendments in the 
national banking laws, has been introduced in and favorably 
reported to the House. The bill is designed primarily to repeal 
various obsolete provisions of the national banking laws, to 
clarify and eliminate existing ambiguities, and to add new 
authority relating to (1) change of location of national banks; 
(2) liabilities of national banks to the Federal Deposit Insur- 
ance Corporation; (3) length of time within which national 
banks must furnish condition reports; (4) declaration of 
dividends of national banks; (5) receipt of deposits by corpora- 
tions not examined and regulated; and (6) use of word 
“national” in title of national banks. 


The House Committee on Banking and Currency has also 
favorably reported H. R. 8160, a bill to amend the lending 
and borrowing limitations applicable to national banks, to 
authorize the appointment of an additional Deputy Comptrol- 
ler of the Currency, and for other purposes. The bill provides 
for an additional Deputy Comptroller and increases the surety 
bonds for the Comptroller and Deputy Comptrollers. It in- 
creases the limit on borrowing by national banks from 100 
percent of capital to 100 percent of capital plus 50 percent of 
surplus. Section 3 relates to the limit on loans by national 
banks to one borrower. Generally, this limit is now 10 percent 
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of the bank’s capital and surplus, but there are several excep- 
tions. The bill makes further revisions in this limit, for loans 
secured by refrigerated or frozen foods, discounts by dealers 
in dairy cattle, loans secured by United States Government 
obligations, and discounts of consumer installment paper by 
dealers. Section 4 liberalizes some of the restrictions on real 
estate loans by national banks. The bill would allow national 
banks to make real estate loans up to 20 years, covering up to 
75 percent of the appraised value of the real estate, if the loans 
are fully amortized. It would also permit loans on leaseholds 
that run at least 10 years beyond the loan maturity. Finally, 
it would relax certain existing restrictions on construction loans, 
exempt from the usual restrictions on real estate loans any 
loan fully guaranteed by a state or state authority, and allow 
a bank to take a mortgage as additional security on certain 
business loans without thereby becoming subject to the real 
estate loan restrictions. 

Representative Patman has introduced three bills which 
should be of interest to the banking world. H. R. 8120 seeks 
to amend the Federal Reserve Act to provide for Federal 
Reserve support of Government bonds when market yields 
equal or exceed 4'/ percent; H. R. 8301 provides for the transfer 
of $1,000,000,000 of the surplus and other capital accounts of 
the twelve Federal Reserve banks to the United States; and 
H. R. 8302 directs the Comptroller General to audit the Board of 
Governors of the Federal Reserve System, the Federal Open 
Market Committee, and the Federal Reserve banks. 


Federal Deposit Insurance Corporation 

Part 329 of the rules and regulations of the Federal Deposit 
Insurance Corporation, relating to the payment of deposits and 
interest thereon, provides that insured nonmember banks may 
pay interest at the applicable maximum rate from the first day 
of the month on a savings deposit received during the first ten 
business days of any calendar month commencing a quarterly 
or semiannual interest period, and during the first five business 
days of any other calendar month. The Board of Directors 
is considering amending this section so as to permit insured 
nonmember banks to pay interest at the maximum permissible 
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rate from the first day of the month on savings deposits received 
during the first ten calendar days in any month. 


Federal Reserve System 

The Board of Governors of the Federal Reserve System is 
considering amending Part 217 (Regulation Q) in the same 
manner as the Board of Directors of the Federal Deposit Insur- 
ance Corporation proposes to amend Part 329 of its rules and 
regulations. The Board states that the purpose of the amendment 
is to reduce misunderstandings in connection with these so- 
called “grace periods” make possible uniform advertising, create 
better customer relationships, and enable banks that compute 
interest on a cycle basis to facilitate computation of interest 
on savings accounts and eliminate difficulties presently being 
encountered. 

The Board announced that the rates for all advances and 
discounts under sections 13 and 13a of the Federal Reserve 
Act (except advances under the last paragraph of such section 
13 to individuals, partnerships or corporations other than mem- 
ber banks) are now 32%. The effective dates were: May 29, 
New York, Chicago, St. Louis, Minneapolis and Dallas; June 
2, Boston and Atlanta; June 5, Philadelphia and Kansas City; 
June 11, San Francisco; and June 12, Cleveland and Richmond. 

The rate for advances to member banks under section 10(b) 
of the Federal Reserve Act is now 4% in all districts, and the 
effective dates were the same as those given above. 

The rate for advances to individuals, partnerships or cor- 
porations other than member banks secured by direct obligation 
of the United States under the last paragraph of section 13 of 
the Federal Reserve Act was increased to 42% in New York and 
St. Louis on May 29; in Philadelphia on June 5 and in Cleve 
land on June 12. The rates in other districts had previously 
been advanced to this figure. 

















Ss TF he eR 





De ER 


é 






BANKING BRIEFS 


Digest of current decisions and reports 


in the field of commercial banking 





Holder’s Attempt to Present Note Held Sufficient 
Holt v. Henrichson, Court of Civil Appeals of Texas, 321 S.W.2d 146 


The holder of a note and its attorney did all that was required of them 
with reference to the presentment of the note when they searched three 
days for the maker and were unable to find him or any word concerning 
his whereabouts, and thereafter they had a legal right to declare the entire 
amount of principal, interest and attorney's fees, provided for in the note, 
due and payable, and to exercise the power of sale given to the trustee 
in a deed of trust. For similar decisions see B.L.J. Digest ( Fifth Edition) 
§ 1295. 


Filing of Conditional Sale Agreement of Corporate Buyer 
In re Savage Mills, Inc., United States District Court, New York, 170 F.Supp. 559 


Where a corporation purchases goods under a conditional sale 
contract, that contract is void as against the purchaser’s subsequent 
creditors, if it is not filed in the county designated in the purchaser’s 
charter as its principal place of business. This is true even if the corporate 
purchaser no longer does business in such county and even if the contract 
is filed in the only county where the corporation currently does business. 
For similar decisions see B.L.]. Digest ( Fifth Edition) § 1857.5. 


National Banks May Participate as Travel Agents in Carriers’ 
Conference Systems 


Comptroller of Currency, Federal Register, Volume 24, No. 52, p. 1900 
National banks may, as they have done for many years, act as travel 
agents for their customers and in so doing, according to the Comptroller 


of the Currency, participate in carriers’ conference systems which estab- 
lish uniform rates of compensation and uniform obligations. 
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Contractor Incurs No Obligation To Bank By Virtue of Letter 
LeBlanc, Inc. v. First National Bank of Bay City, Court of Civil Appeals 
of Texas, 320 S.W.2d 886 
Where a bank made a loan to a subcontractor in partial reliance on a 
letter from the general contractor stating that a certain amount was 


owing the subcontractor, the general contractor incurred no obligation to 
the bank. For similar decisions see B.L.]. Digest (Fifth Edition) § 612. 


Retention of Check Does Not Constitute Acceptance 


Meier v. Texas Company, United States District Court, E. District of 
Pennsylvania, 168 F.Supp. 119 


A check made out to the payee and his attorneys and held by the 
latter while the payee was out of the country is not considered to have 
been accepted as payment since “here there was no agreement by the 
payee that would in any wise indicate payment and, further, since mere 
acceptance of a check does not, in the absence of such an agreement or 
of circumstances from which such agreement is necessarily inferred, con- 


stitute payment of an obligation, it cannot be said that there was payment, 
inasmuch as the circumstances here would plainly indicate payment 
was not to be inferred until the endorsement of the check.” For similar 
decisions see B.L.J. Digest (Fifth Edition) § 11. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the country, 
include the following: 


ALABAMA: A small loan bill backed by the administration of Gover- 
nor Patterson was favorably reported to the Alabama House of Represen- 
tatives by its state administration committee. Failing of commiittee 
approval was a bill backed by the industry. 

The approved measure, known as the Gilchrist bill, would govern 
loans under $500, fixing interest at 3 per cent monthly on loans of $100 
or less, 2 per cent on the next $200, and 1 per cent on the next $200. 
This bill also would set a $2 service charge on loans up to $25 and a $3 
fee on larger loans. It specifically prohibits any form of insurance on the 
borrower. Violators would be subject to fines up to $500 and up to six 
months in jail. 

The industry-backed proposal would have broadened the small loan 
definition to a maximum of $1,500 and set an annual interest rate of 
8 per cent and an 8 per cent service fee, plus a monthly $1.60 service 
charge on loans under $200 and $1 on any between $200 and $600. 

Present Alabama law limits interest to 8 per cent a year. However, 
some loan companies are said to charge interest ranging annually up to 
700 per cent, because the law provides no penalty for violations. 


DELAWARE: A bill on factor’s liens failed to receive sufficient 
votes in the Delaware House of Representatives but was left in a position 
to be brought up later. 

The measure would provide a new definition of factors to include 
individuals as well as banks and corporations who lend money, receiving 
a lien against merchandise as security. 

An opponent said the proposal would invite chiselers into the 
business and there was nothing to prevent an individual from getting 
a chattel mortgage when lending money on merchandise, rather than a 
factor’s lien. 

Rep. Paul E. Shockley of Wilmington, sponsor of the measure, said it 
came from the Delaware Bar Association. 


FLORIDA: A bill to require so-called balloon mortgages to be 
clearly marked was passed by the Florida House of Representatives and 
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returned to the State Senate for concurrence in a technical amendment. 

The measure would require a home mortgage in which the last 
payment is at least twice as much as the monthly payments to be so 
stamped across its face. 

The Florida House earlier passed and sent to the Senate a bill to set 
a 10 per cent per year limit on retail installment contracts and 18 per 
cent on revolving contracts. 

Rep. John E. Mathews Jr. of Duval said some unscrupulous merchants 
were making profit on interest rather than on the items sold. He said in 
some cases interest rates of more than 100 per cent were being charged. 


MAINE: A bill to regulate insurance sold in connection with con- 
sumer credit transactions was referred to interim study by the Maine 
legislature. 


MICHIGAN: A bill to permit small loan companies to increase 
interest rates and the size of loans faced a doubtful fate in the Michigan 
legislature following opposition from the state departments of banking 
and insurance. 

“Michigan interest rates already are higher than in half the states,” 
said Rep. Joseph A. Gillis Jr. of Detroit during preliminary debate. 

The measure also would authorize loan companies to charge borrowers 
for credit insurance life insurance and to enter the automobile insurance 
field. The loan ceiling would be raised from $500 to $1,500. Advocates 
of the proposal said the $500 top was unrealistic in view of inflationary 
trends. 

“The interest rate on loans in the $300 to $500 range, where the 
companies do 80 per cent of their business, would be raised from % per 
cent to 1% per cent a month,” Gillis said. He produced banking depart- 
ment figures showing that Michigan small loan companies netted $10 
million last year on a gross income of $38 million. 

Credit life insurance provisions, which would permit loan companies 
to charge 65 cents per $100 as protection against the death of the 
debtor, also were attacked by Gillis, who said they conflicted with a 
law giving the State Insurance Commission jurisdiction over credit life 
rates. 

Rep. Willard I. Bowerman Jr. of Lansing said an investigation he 
headed three years ago showed loan company rates “were 25 per cent too 
high.” New York Governor Rockefeller vetoed a similar bill this year, 
according to Bowerman, who said New York interest rates and loan 
ceilings are lower than in Michigan. 


MISSOURI: Governor Blair signed into Missouri law a bill lifting 
the small loan ceiling from $400 to $500. 
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NEW JERSEY: Governor Meyner signed into New Jersey law 
legislation authorizing check credit, effective Aug. 10, to make it the 
first state to adopt an act specifically permitting this form of bank lending. 

In three other states, Massachusetts, New York and Pennsylvania, 
existing installment credit laws were considered broad enough to permit 
banks to proceed with check credit. The plan reportedly is flourishing 
in those three states. 

Under check credit, a revolving line of credit is established for the 
borrower against which he can draw at any time by check. The borrower 
pays back in monthly installments, and is charged interest only on the 
unpaid balance. Fresh borrowing power is created automatically as 
repayments are made. 

The Jersey statute sets a maximum of $2,500 for any one credit line 
and fixes the interest rate payable at 1 per cent a month on the unpaid 
balance. The act permits repayment of each check loan in from 12 to 
24 months and allows a service charge of 25 cents per check. 

While three banks announced they would offer the service as of the 
effective date, one of them jumped the gun by offering immediate check 
credit when the governor signed the bill. This was accomplished by 
undertaking to charge only % per cent a month on the unpaid balance 
for the time being, a legal interest rate under existing Jersey lending laws. 

This institution, the First Trenton National Bank, immediately re- 
ceived 350 applications, of which 10 were approved at this writing. First 
Trenton said it proposed to set up credit lines ranging from $400 to 
$2,500, with monthly repayments to be at the rate of one-twentieth of 
the maximum line of credit assigned to each borrower. After the effective 
date of August 10, the interest rate charged will be 1 per cent a month 
on the unpaid balance. 

The other two banks which announced they would offer check credit 
were the Peoples Trust Co. of Bergen County and the First National 
Bank of Somerset County. At Peoples, applications for check credit 
were being accepted, with 75 received in two days. The credit line at 
this bank will range from $240 to $2,500, with 24 months allowed for 
repayment of each check loan. 

William M. Backer, president of First National of Somerset, said the 
bank would have no minimum line of credit and the $2,500 maximum 
fixed by the new law. 


NEW MEXICO: Strict, definite requirements in motor vehicle 
installment buying—for buyers, sellers and finance companies—were 
established in an enactment of the 1959 New Mexico legislature, effective 
June 12. 

The act requires a retail installment contract to be complete in all 
details before signing. State Bank Examiner Frank Weddington said 
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print on the contract must be legible and a specific statement on non- 
inclusion of liability insurance must be made. The buyer must receive 
a copy of the contract. 

He said exact charges for each specific item must be stipulated on the 
contract, which also must include the following details: 

A complete description of the vehicle, cash sale price, amount and 
nature of the down payment, amount included for insurance and other 
benefits, amount of official fees, amount of the finance charge and per- 
tinent installment information. 

The act requires that a buyer on written request is to be given a 
written statement of the dates and amount of payments made, and the 
total amount paid under a contract. Finance charge limitations are 
established in four classes of vehicles, ranging from $6 per $100 a year 
in Class 1 to $14 per $100 a year in Class 4. 

The measure also provides that a buyer may transfer his equity in a 
motor vehicle any time, with consent of the holder, who is entitled to a 
transfer of equity fee not to exceed $25. Provision also is made for 
delinquency and collection charges on each installment in default for a 
period of not less than 10 days. 


NORTH DAKOTA: Sufficient petitions were filed to place a small 
loan regulatory law enacted by the 1959 North Dakota legislature on 
the 1960 primary election ballot. 


OHIO: A bill to regulate credit life and credit accident and health 
insurance under supervision of the state insurance superintendent was 
passed by the Ohio House of Representatives and sent to the State 
Senate. 


PENNSYLVANIA: State Insurance Commissioner Francis R. Smith 
urged passage of a bill now pending in the Pennsylvania legislature to 
give him authority to regulate rates of premiums on credit life insurance. 

He said many small loan companies were selling credit life insurance 
at high premiums as a screen for usurious interest rates. An investigation 
by his department, he added, has shown profits in this field to be as 
high as 2,800 per cent. 

Citing rates for credit life insurance ranging from 40 cents to $2 for 
each $100 borrowed, Smith declared: “When rates vary to that degree, 
something is wrong. The field of credit life must be regulated as we 
regulate fire, casualty, automobile and health insurance. 

“I think to vest in the (state) insurance commissioner the responsi- 
bility and authority to determine whether a rate charge for credit life 
insurance is adequate and not excessive is good legislation. We control 
interest charges to prevent usury. Yet we have left the back door open 
to permit excessive charges for credit life insurance. 









& 









BANKING LEGISLATIVE TRENDS 723 





































“The profit scale in this business as checked by investigators, based on 


e income against losses, ran as high as 2,800 per cent. I say that some of 
these companies are using this as a dodge because of the interest ceiling.” 
e Small loan companies and insurance firms with which they have 
working agreements have attacked the legislative proposal. An All-Indus- 
| try Committee to Oppose Bill 1465, the measure under consideration, 
rT is headed by Albert B. Gerber, an attorney. Members include William 


2 Martin, chairman of the Consumer Credit Insurance Association; Charles 
Stetzer, chairman of the Independent Small Loan Licensees; William 
Yaeger, legislative director of the Pennsylvania Industrial Bankers 
Association, and John Hauser, legislative director of the Pennsylvania 
Consumer Finance Association. 

The committee has charged that similar measures adopted in New 
Jersey, New York and Wisconsin have resulted in litigation, injunctions 
and counter-injunctions. It asserts that Smith would set a rate of 44 
cents for each $100 borrowed, a rate lenders say would drive small loan 
companies out of business and make it difficult for widows and orphans 
who would be subject to debts incurred by husbands and fathers. 

Opponents of the proposal also declared that the small borrower 

would be hurt by the bill because it would result in the “virtual elimina- 
tion of credit life insurance.” 
n Gerber maintained that the “regulation of rates in credit life insurance, 
as in any other form of life insurance, is a completely unnecessary power. 
The companies have been in the past and are at present very competitive 
and have been regularly and constantly reducing rates.” 


»" » =a ®02 O ® 
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; A resolution introduced in the Pennsylvania Senate asked that the 
Joint State Government Commission be directed to study all existing 
statutes relating to consumer credit. 

' It also asked that the commission “investigate and explore all matters 

9 pertaining to individuals and agencies engaged in such business, the 


q practices and methods followed in making such loans, the charges im- 
> posed therefor and the adequacy of existing sources of consumer credit.” 
2 While noting that there are many ethical lenders and sellers, the 
5 resolution asserted: “It appears that there are other persons and com- 
panies engaging in the financing of the purchases of goods and services 
r who impose upon the consumer excessive and oppressive charges and 
, otherwise engage in practices which are unjustifiably detrimental to the 
customer and inimical to the public welfare.” 
{ Consumer credit, the resolution added, has attained a position of 
major importance in the economy. It said that with the exception of 
installment sales of motor vehicles, there are “no laws of the common- 
l wealth regulating interest and other charges.” 


' 
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TEXAS: District Judge Charles O. Betts ruled that so-called 
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“certificate plans” used by three major nationwide finance companies in 
Texas were constitutional. 

Under the plans, borrowers are sold a program of investment certifi- 
cates with an interest rate of 10 per cent per month. State’s attorneys 
argued that they resulted in gross annual interest charges of about 21 
per cent compared with the constitutional limit of 10 per cent. 

In rejecting the state’s request for injunctions, the court said: “The 
companies are operating under the law.” 

State Attorney General Will Wilson said no effort would be made to 
stop the firms from operating in Texas until the legality of the certificate 
plans was tested. Wilson’s office said the court’s ruling would be 
appealed. 

The suits had been filed against Household Finance Corp. of San 
Antonio, a subsidiary of Household Finance Corp., with home offices in 
Illinois; Pacific Finance Loans, a subsidiary of Pacific Finance Corp. of 
California, and Community Finance and Thrift Corp., a subsidiary of 
Family Finance Corp. of Wilmington, Del. 


VIRGINIA: Revision of the state's “antiquated” branch banking 
law to permit area branch banking would aid industrial development in 
Virginia, it was asserted by W. Wright Harrison, president of Peoples 
National Bank of Charlottesville, during a business writers’ seminar at 
the University of Virginia. 

His views opposed those of a majority of members of the Virginia 
Bankers Association, which approved a committee report submitted at 
its recent Hot Springs convention recommending that no changes be 
sought in the existing branch banking act at the next session of the state 
legislature. 

Under present Virginia law, banks are not permitted to have branches 
except in the city, town or county in which the parent bank is located. 
In addition, mergers are prohibited between banks more than 25 miles 
apart. 

Harrison said that as a result banks in certain rural areas of the state 
“have such limited resources that they are unable to provide the credit 
needed of a rapidly expanding industrial and economic program. Area 
branch banking through mergers would provide professional banking 
services, adequate capital and sufficient funds to meet the needs of new 
industry and an expanding agricultural economy.” 

Suggesting the law be changed to permit branch banking in the 
normal trading areas of a city, he said a 50-mile radius of Richmond, 
Norfolk or Roanoke might be a convenient guide for a normal trading 
area. He cited the industrial development work done by the statewide 
Wachovia Bank of Winston-Salem, N.C., which has assets of about $550 
million, about double the assets of the largest bank in Virginia. 
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WISCONSIN: A bill to permit retailers offering revolving credit 
to charge up to 1% per cent interest a month on the unpaid balance was 
passed by the Wisconsin Senate and sent to the Assembly. 

Under the measure, this interest, called “a time price differential” by 
department stores, would amount to approximately 18 per cent a 
year—approximately because the monthly charges could be rounded off 
and there is a special provision for averaging the interest on a balance of 
less than $10. The net result could be a little more or less than 18 per 
cent a year. 

The bill also would permit retail merchants to charge up to $12 a 
year for each $100 of the balance on an installment contract. The 
Wisconsin State Banking Department has estimated that this would 
provide an annual yield of 21.46 per cent, because a flat rate is being 
applied to a declining balance. A merchant could collect a flat $10 on a 
contract for $50 or more, $7.50 on a contract for between $25 and $50, 
and $5 for a contract of $25 or less. 

The proposal was amended to: Require a merchant to display on 
both the original contract and monthly statements a notice informing the 
buyer what he is paying in interest, both monthly and annually; knock out 
a $10 charge a merchant could deduct from a refund for prepayment of an 
installment account; require the spouse of a married buyer to see and sign 
the original charge agreement; and bar merchants convicted of violations 
from enforcing the contract that was the basis of the conviction. The 


bill provides fines up to $500 for willful violations. 








TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 


on trusts, estates and gifts. 





Illinois Widow's Award Vests Absolutely and Qualifies 
for the Marital Deduction 


Molner et al. v. United States, United States District Court, 
Northern District of Illinois, May 22, 1959 


Pursuant to Illinois law decedent's widow received a surviving 
spouse’s support award of $25,000, payable in three equal installments 
for the statutory period of nine months after death. The Commissioner 
of Internal Revenue contended that the award was not property which 
qualified for the estate tax marital deduction because it was an interest 
terminable by reason of the widow’s death or remarriage and was not 
an interest which vested the property in her absolutely. Held: “[An] 
award allowed to the surviving spouse for the proper support of the sur- 
viving spouse for the period of nine months after the death of the 
decedent in accordance with the provisions of . . . the Illinois Probate 
Act . . . does not terminate or abate upon the death or remarriage of the 
surviving spouse prior to its payment.” The award vests absolutely in 
the widow at the time it is made and is not a terminable interest which 
disqualifies the property from the marital deduction. 


Fifteen Percent Discount Applied to Appraised 
Value of Undivided Half Interest 


Tischman v. United States of America, United States District Court, 
Eastern District of Virginia, April 24, 1959 


Decedent owned an undivided one-half interest in certain real estate. 
The entire property was valued at $80,000. For estate tax purposes 
decedent’s executrix valued decedent’s half interest at $34,000, which was 
$40,000 discounted by 15% by reason of the interest being a fractional 
part of the whole. The Commissioner of Internal Revenue argued that 
decedent's half interest was worth $40,000. Held: The $34,000 valuation 
is correct. “The only testimony of witnesses familiar with this property 
was to the effect that the fact of joint ownership reduced the market 
value fifteen per cent . .. There is no evidence except the bare presumtion 
[of $40,000 being correct] to support the higher figure, and this has been 
overcome by competent evidence fixing the value at $34,000.00.” 
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Unrestricted Power of Invasion Is Not a Power to Appoint 
Principal in All Events 


May v. Commissioner of Internal Revenue, Tax Court of the United States, 
May 26, 1959 


A husband bequeathed his wife the life estate in a trust of his 
residuary estate, with remainders to his children. The wife was given 
the right in her sole discretion to “invade and use the principal not only 
for necessities but generally for her comfort, happiness and well-being.” 
In an estate tax proceeding the issue was whether the wife’s broad power 
of invasion constituted such a power of appointment over principal as to 
qualify the residuary trust for the estate tax marital deduction. Held: The 
husband’s intention was to provide for his children as well as his wife. 
The wife’s power to invade principal was not unlimited because it was 
restricted to use during her life and did not include the power to convey 
principal to herself or her estate. She did not, therefore, possess the 
power to appoint the entire interest in the residuary trust in all events, 
as required by the Code in order to qualify the bequest for the marital 
deduction. 


Tax on Executors’ Commissions Based on Reappraised 
Valuation at Time of Distribution 


Opinion of the Maryland Attorney General, March 20, 1959 


The following question was presented: Where, because of an in- 
crease or decrease in the value of an estate, there has been a reappraisal 
so as to establish the value at the time of distribution, is the tax on com- 
missions to be based on the reappraised value of the estate, or upon the 
original inventory value? The above Opinion states that since an execu- 
tor’s commissions “are payable on the basis of the reappraised value [of 
the estate], the tax likewise is based on the same new valuation . . . the 
additional tax on commissions which you [the executor] have demanded 
is a proper charge.” 


No Interest Payable in Refund of Florida Inheritance Tax 
Mailman and Maiiman v. Green, Florida Supreme Court, April 22, 1959 


After an action in the Tax Court of the United States, it was deter- 
mined that decedent’s representatives had overpaid the federal estate tax 
and, consequently, the Florida inheritance tax, which is computed on the 
basis of the federal return. The representatives requested the Florida 
Comptroller to refund the overpayment of inheritance tax, together with 
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interest at 6%. The Comptroller refunded the overpayment promptly but 
denied the obligation to pay interest thereon. Held: “. . . The Comptroller 
paid to petitioners the exact amount to which they were entitled. This . . . 
was all he was required to do and he could not have done it earlier . . . 
The money was not inequitably withheld by the state and used by it to 
the detriment of petitioners. The matter was simply in suspense, pending 
settlement by a court of a dispute to which the state was not directly but 
only vicariously interested.” 


Remarriage, Even Though Ending in Divorce, Destroys Status 
as a Husband of Deceased First Wife 


Cahn v Calvert, Texas Supreme Court, March 18, 1959 


A mother conveyed to her daughter the remainder interest in a 
trust if she were living when the mother died. If she were not living 
at the mother’s death her remainder interest was to go to C, who, at the 
time the trust instrument was executed, was the daughter’s husband. The 
daughter died in 1951. C remarried in 1954 and was divorced in 1955. 
The mother died in 1956. For purposes of the Texas inheritance tax on 
the property passing from the mother to C, C argued that he was a Class 
A beneficiary, “the husband of a daughter,” and, therefore entitled to 
the lowest applicable tax rate. Held: C’s classification as a beneficiary 
must be determined as of the date of the mother’s death, since the trust 
remainder, if any, was not to pass to and vest in any successor in interest 
until her death. C was not a Class A beneficiary at the time of the 
mother’s death because, having remarried prior thereto, he was not the 
husband of the mother’s daughter. “His status as the husband of a 
daughter having been lost through remarriage, it could not be restored, 
even for inheritance tax purposes, by a dissolution of the subsequent 
marriage.” 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Executor Need Not and Cannot Appeal on Behalf of Interested 
Parties Represented at the Proceeding 


Holland v. King, Georgia Supreme Court, February 12, 1959 


Decedent left the bulk of his estate to charities. His adopted son 
brought a proceeding to have the will construed. All the interested 
charities were represented at such proceeding. Decedent's executor 
moved to dismiss the adopted son’s petition, the court denied the motion, 
and the executor appealed. Held: When interested parties to the will, 
in this case the charities, are represented in a proceeding and do not 
appeal from the judgment rendered in that proceeding it is neither the 
right nor the duty of the executor of the will to take an appeal for them. 


Removed Trustee’s Administrators May Revive Appeal From 
Removal Order 


In re Thomas, Ohio Court of Appeals, April 29, 1958 


A trustee under a will had been removed by the probate court. The 
removed trustee appealed from the orders of that court and then died. 
His administrator sought to revive the appeals. Held: The adminis- 
trators may revive and carry on those appeals which relate to issues in- 
volving (1) the amount of compensation which was due the removed trus- 
tee and (2) the assessment and allocation of costs and expenses in the 
removal proceeding. 


Heir of Life Beneficiary Who Survives Settlor Does Not 
Succeed to the Life Interest 


Merchants National Bank of Manchester v. Berry, New Hampshire Supreme Court, 
January 30, 1959 


Testator’s will established a trust which gave $10,000 outright to 
each of five beneficiaries. The will also provided that the annual income 
from the residue of the estate should be equally divided among the five 
beneficiaries “during the lifetime of each of said persons.” Should any 
of the five predecease testator such beneficiary’s “heirs in the descending 
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line shall take what each of the above [beneficiaries] would have re- 
ceived if living at my decease.” If a predeceasing beneficiary left no 
heirs his or her share went to certain charities. One of the five bene- 
ficiaries died after testator, and her son claimed that he was entitled 
to receive his mother’s share of annual income from the residuary estate. 
Held: The son is not entitled to any income from the residue. Although 
the will is silent as to the disposition of the income share of any surviving 
beneficiary who dies after testator, the son could not succeed to his 
mother’s interest because testator meant to give the five beneficiaries, 
or, in the event of their predecease, their heirs, only a life interest in 
the residuary income. 


“Tentative Trust’’ an Estate Assets for the Satisfaction of Debts 


Estate of Morgan, New York Surrogate's Court, Queen's County, 
141 New York Law Journal 14, April 3, 1959 


Decedent's estate was insufficient to pay estate debts and administra- 
tion expenses. A creditor of the estate sought to have included in estate 
assets a bank account entitled “R [the decedent] in trust for D.” Held: 
“The tentative trust account shall be included as an asset of the estate 
to the extent necessary for the satisfaction of all unpaid claims and 


expenses.” 


Presumption That Loan Was Made With Interest 


Estate of Martin, New York County Surrogate's Court, 141 New York Law Journal 9, 
March 27, 1959 


A creditor of decedent’s estate successfully established that he had 
lent decedent $1,500. He also demanded interest at 6% on the loan from 
the date it was made. Held: The claimant is entitled to interest from 
the date of the loan. The Court cited a long-standing Court of Appeals 
decision that “upon money advanced by one person for the use of another, 
interest is recoverable from the time of the advance, in the absence of 
any express agreement upon the subject, unless it appears . . . either that 
it was their intention that interest should not be paid or that it would be 
inequitable to exact it.” 


Dangers of Parsimony With Words, Paper and Punctuation 
Estate of Ackerman, Pennsylvania Supreme Court, March 24, 1959 


Decedent’s will provided that “everything excepted Two Thousand 
Dollars should go to Helen Schmeig the rest to the Ackerman Trust 
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Estate.” Helen Schmeig was the nurse who cared for decedent during 
an illness. Immediately after the illness decedent wrote out his will in 
longhand and, 13 years later, married Helen. After decedent's 
death a lower court held that Helen was entitled to decedent’s entire 
estate except for a $2,000 legacy to the Ackerman Trust. On appeal, 
Held: It cannot be supposed that decedent meant to give all his wealth 
but $2,000 to a stranger and thereby exclude his own blood relatives. De- 
cedent wanted to be sure that $2,000 went to his nurse and the rest to his 
relatives. “If he had not been so parsimonious with words, paper, and 
punctuation, he would have placed a comma after ‘everything’ and one 
after Helen Schmeig, and then there could have been no mistaking his 
intent.” 


Changing Beneficiary of Life Insurance Policies not a 
Conveyance of Assets 


Estate of Henderson, Pennsylvania Supreme Court, March 16, 1959 


Decedent bought life insurance policies which permitted him to 
change beneficiaries. Originally he named his wife beneficiary of the 
policies but thereafter changed the beneficiary without his wife's 


knowledge or acquiescence. After decedent’s death his wife elected to 
take against his will and claimed that the value of the policies should 
be included in decedent's estate for purposes of determining the amount 
of her elective share. The Estates Act of 1947 provided that a “convey- 
ance of assets by a person who retains . . . a power of revocation over the 
principal thereof, shall at the election of his surviving spouse, be treated 
as a testamentary disposition so far as the surviving spouse is concerned.” 
Held: Decedent’s naming a third party as beneficiary of the policies was 
not a conveyance of assets within the Estates Act, and his widow has no 
interest in or claim against the proceeds of such policies. 
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Edited by OSCAR LASDON 


Personal Trust Account Survey 


Az totalling nearly $50 
billion were held in personal 
trust accounts at domestic banks 
and trust companies last year. By 
far the greatest percentage, 61.7 
per cent was invested in common 
stocks. State and municipal 
securities comprised the next 
ranking group, accounting for 15.7 
per cent of the total; investments 
in U.S. Governments amounted to 
5.1 per cent, while corporate bonds 
and debentures represented 4.7 
per cent of all holdings. The 
residual 12.8 per cent consisted of 
articipations in common trust 
unds, preferred stock, mortgages 
and other assets. 

These results were disclosed in 
a survey sponsored by the Trust 
Division of the American Bankers 
Association which, incidentally, is 
the first and only study ever 
conducted on _ bank-administered 
personal trust holdings on a nation- 
wide basis. Only personal trusts 
were covered, and these reflected 
current values of living trusts, 
testamentary trusts, guardian ac- 
counts, and funds of incompetents. 
Excluded were estates, personal 
agencies, custody and safekeeping 
accounts, pension and _profit- 
sharing trusts, investment ad- 
visory and management accounts, 
corporate trusts and agencies, un- 
funded insurance trusts, and the 
insurance portion of funded insur- 
ance trusts. 

Reports were obtained from 121 
representative trust institutions on 
4,229 personal trust accounts, 
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which data was turned over to the 
Federal Reserve Bank of New 
York. The latter agency compiled 
the figures and then applied 
scientific estimating procedures 
established by the Alfred Politz 
Research Organization. 


Of the $49.7 billion in assets re- 
ported, banks had sole invest- 
ment responsibility for $21.3 
billion. In this area of exclusive 
responsibility, 56.4 per cent was 
invested in common stocks, 14.7 
per cent in state and municipal 
securities, and 6.1 per cent in U.S. 
Governments. Common trust fund 
participations accounted for 7.5 
per cent. Corporate bonds and 
debentures, preferred stocks, mort- 
gages, cash and other assets 
accounted for the remaining 15.3 
per cent. For the $28.4 billion of 
assets where banks had partial or 
no responsibility, common stocks 
accounted for 65.7 per cent. 

At the close of 1958, mutual 
funds—open-end investment com- 
panies—had $13.2 billion invested 
in common stocks, a figure con- 
siderably below the total of such 
equities residing in bank-adminis- 
tered personal trust accounts. Since 
the Securities and Exchange 
Commission has in process a study 
on the magnitude of investment 
company operations, this has led 
some mutual fund proponents to 
suggest the timeliness of a similar 
“survey” of personal trust holdings 
of common stocks, particularly as 
they relate to common stocks 
available for trading. 


These proponents overlook at 
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least one important factor. The 
rise in mutual fund assets has been 
meteoric, with net new purchases 
of common stocks now approach- 
ing a $1 billion annual rate. There 
is no basis for assuming that per- 
sonal trust net additions to com- 
mon stocks have attained anything 
approaching this size. While it is 
true that personal trust holdings 
of common stocks were more than 
double mutual fund holdings as 
of the 1958 year-end, it must be 
remembered that assets of per- 
sonal trusts have been built up 
over a period of many decades and 
that the high current market value 
of such holdings more accurately 
represents appreciation of existing 
equity positions than it is a re- 
flection of new funds being 
poured into the market. 

To achieve sound conclusions, 
analysis must be qualitative as well 
as quantitative. 


Dividend Policy and 
Stock Flotations 


The change in corporate divi- 
dend policies over the past several 
decades has been a major factor 
conditioning the volume of stock 
offerings, states the Morgan 
Guaranty Survey, a publication of 
the Morgan Guaranty Trust Com- 
pany of New York. In prosperous 
1929, it observes, dividend pay- 
ments by all corporations 
amounted to 70 per cent of profits 
after taxes. This compares with 
an average of only 52 per cent 
during the prosperous years 1955- 
57. Had the 70 per cent rate been 
effective in the latter period, those 
three years would have witnessed 
an additional $12 billion dis- 
tributed as dividends. 

The retention of such funds by 
the corporations buttressed their 
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equity base substantially. As a 
matter of fact, in the years 1946 
through 1958, retained profits of 
$118.5 billion exceeded the $79 
billion of net new money obtained 
by companies from the sale of 
common and preferred shares and 
bonds. Of the $79 billion obtained, 
it may be noted, only about a third 
was in the equity category. 

“Thus,” continues the Survey, 
“corporations were _ effectively 
securing huge totals of equity 
money in this period, despite the 
fact that public offerings of equity 
issues were not large. This trend 
toward internal financing, it may 
be noted paranthetically, results in 
an allocation of savings that may 
be quite different from what would 
ensue if corporations were forced 
to bid for the same in the open 
market.” 

However, the Survey regards 
the criticisms sometimes levelled 
against the practice as “rather 
hollow”. Heavy reliance on re- 
tained profits, it points out, seems 
“an inevitable defensive response” 
to two factors. One is the in- 
adequacy of depreciation allow- 
ances in the face of inflation. The 
other consists of the steeply pro- 
gressive personal tax rates that 
would funnel a significant portion 
of higher dividend payments to 
the Treasury. 

The Survey says that these and 
other tax considerations—despite 
presently favorable conditions 
which point to increased stock fin- 
ancing—“suggest that the equity 
instrument is not destined to re- 
achieve, either relatively or abso- 
lutely, the popularity as a financing 
method that it enjoyed jn the late 
1920's.” 

Interest Rates 
Today's interest rates are con- 
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sidered “high” only by comparison 
with the recent past, when special 
factors held them at abnormally 
low levels. According to a recent 
New England Letter of the First 
National Bank of Boston, present 
rates are relatively low, if one con- 
siders the tax situation. Most 
corporate borrowers, the Letter 
remarks, will pay an effective rate 
less than one-half the apparent 
cost because interest is treated as 
a business expense, while indi- 
viduals also can reap the benefit 
of similar deductions. 


Higher rates reflect a strong 
demand for funds but they also 
reflect a strong desire on the part 
of prudent lenders to be compen- 
sated for assuming the risk that 
payment may be made in dollars 
of smaller purchasing power. And 
although increased savings or 
lower borrowings, or both, can lead 
to lower rates, the same concern 
over the dollar’s value must ad- 
versely affect the plans of many 
savers and encourage borrowers 
to expand their obligations. 

With respect to the immediate 
outlook for rates, and from an 
every-day point of view, the 
Bankers Trust Company of New 
York forecasts a continuing tight- 
ness of credit. Both private bor- 
rowers and the Treasury are ex- 
pected to place heavy demands 
on the commercial banks for 
credit in the months ahead. And 
because the economic trend is still 
strong, and because prices are firm 
and the employment situation is 
much improved, the Bankers Trust 
Company finds it reasonable to 
assume that the Federal Reserve 
will provide reserves only reluct- 
antly. 

During the first half of this year, 
the improvement in corporate 
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liquidity enabled the Treasury to 
finance its deficit outside the 
banking system. Now, however, 
the situation has changed. Inven- 
tories and receivables are rising 
and corporate demand for Govern- 
ment securities may lessen. 
Accordingly, the Treasury may 
experience further difficulty in 
placing its debt even at short term 
without material assistance from 
the commercial banking system. 


Credit Policy on 
Consumer Loans 


Overall economic conditions are 
not the only forces which have an 
important effect on net losses on 
consumer loans. A recent issue 
of Business Conditions, published 
by the Federal Reserve Bank of 
Chicago, points out that aggres- 
siveness of lending policy, and 
quality and experience of bank 
management, are not without in- 
fluence. 


However, differences in loss 
ratios are not regarded as being 
necessarily indicative of the quality 
of management or the _profit- 
ability of consumer loans at indi- 
vidual banks. For example, a net 
annual write-off of less than 1 per 
cent of consumer loans outstanding 
is accepted by credit men as a satis- 
factory performance. But this does 
not signify that a total absence of 
loan losses is a practical goal for 
every consumer loan department. 
After all, a too rigid screening of 
loans, in addition to being costly, 
may result in the turning away of 
business which, in the aggregate, 
would be highly profitable. 

Though banks entered the con- 
sumer lending field after their 
major competitors, they now hold 
about 25 per cent of total con- 
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sumer loans. Holdings of install- 
ment loans, on the other hand, 
exceed those of sales finance com- 
panies, consumer finance com- 
panies or credit unions, and are 
more than 2!4, times the install- 
ment debt held by retail establish- 
ments. 


INVESTMENT AND FINANCE 


735 






Consumer loan charge-offs tend 
to increase with the ratio of con- 
sumer to total loans. As a bank 
moves aggressively to expand hold- 
ings of consumer loans, it prob- 
ably includes more loans which 
would previously have been con- 
sidered as marginal. 








FEDERAL RESERVE BOARD PASSES ON FORM OF REPORT 
TO BE USED BY BANK OFFICERS UTILIZING REVOLVING 
PERSONAL LOAN PLANS 


In a recent opinion the Board of Governors of the Federal 
Reserve System has indicated that a written report to the board 
of directors of a bank by an officer of the bank relative to the 
officer’s use of a revolving personal loan program will satisfy 
Section 22(g) of the Federal Reserve Act and Section 5 of the 
Board’s Regulation O. A portion of the Board’s opinion is as 
follows: 


“The question presented indicates that there are a number of these plans 
which operate under various designations although they are similar in nature 
and combine the revolving loan account with prearranged credit which is used 
by the borrower by drawing checks against the credit. When the loan 
account is opened, a maximum credit is agreed upon as well as the amount 
of monthly payments. A continuing loan credit is thus established for an 
indefinite period. Each monthly mean replenishes the credit and makes 
additional money available for the borrower's use up to the maximum amount 
of the credit. 

The above described revolving loan programs are similar to merchants’ 
bank-financed charge plans. The Board has taken the position that if an 
executive officer of a member bank who has been approved for credit under 
such a bank financed charge plan makes a written report to the directors 
of his bank within ten days after approval of such credit, stating the nature and 
purpose of the credit, the maximum amount thereof, and the period allowed 
for repayment, such report will be considered to be in compliance with the 
requirements of Regulation O relating to the reporting of indebtedness to 
other banks, and no additional reports would be required unless the maximum 
amount originally approved is increased or the credit actually extended exceeds 


mo f the Board tha Iving 
It is the opinion of the Bo: t similar reports with respect to revo! 

personal loan accounts of the kind here involved would satisfy the require- 

ments of Section 5 of Regulation O.” 


BOOKS FOR BANKERS 


CORPORATE EARNING 
POWER AND MARKET 
VALUATION, 1935-1955. By 
Sidney Cottle and Tate Whit- 
man. Duke University Press. 
Durham, N. C. 1959. $12.50. Pp. 
201. Information vital to the 
comparative analysis of the earn- 
ing power and market perform- 
ance of America’s most import- 
ant industries is collated in this 
monumental study. The product 
of four years of research, it in- 
volved a close examination of 
150 companies over the twenty- 
one-year span from 1935 through 
1955. The authors have de- 
veloped, in a consistent manner, 
factual information necessary for 
appraising the performance and 
valuation of companies within a 
specific industry. Essential to 
investors, industrial management 
and others, the volume also per- 
mits evaluation of one industry 
in terms of other industries. The 
“yardstick” data not only permits 
a more effective comparative 
analysis of industries and com- 
panies, but also a more complete 
appraisal of portfolio diversifica- 
tion. This is a most noteworthy 
contribution to the field of fi- 
nancial literature. 


MONEY, MEN AND MACHINES. 
Waddill Catchings and Charles 
F. Roos. The Econometric In- 
stitute, New York, 1958. Pp. 
241. $3.50. In explaining what 
money is and what it does, the 
authors of this book have in 


mind to illustrate the great 
harm which a “roller-coaster” 
Federal Reserve policy is doing 
to our system of competitive free 
enterprise and to show the 
urgent need for devising a 
monetary policy which will 
make possible a sustained high 
level of production with a 
profitable economy. They are 
particularly concerned with the 
devastating affects of wage in- 
flation and seek to point out that 
it can be prevented by a tight 
money policy only if certain un- 
employment results. 


FINANCIAL ORGANIZATION 


AND MANAGEMENT OF 
BUSINESS. By Charles W. Gers- 
tenberg. Prentice-Hall, Inc. En- 
glewood Cliffs, N. J. 1959. $9.00. 
Pp. 624. The fourth revised edi- 
tion of Professor Gerstenberg’s 
notable work on corporate f- 
nance includes two new chapters 
—“Financial Statement Analysis” 
and “Public Policy.” Long re- 
garded as an important reference 
work and a solid teaching aid in 
university circles, the current 
version presents to the reader 
the modern methods of organiz- 
ing a business, financing its 
permanent and working capital 
needs, as well as programs of 
expansion and _ recapitalization. 
The volume also reflects changes 
in laws, practices, and social 
thinking that influence corporate 
financial policy and manage- 
ment. 














